SUBMISSION PAPER

THE CONSUMER PROTECTION BILL

Preliminary – THE MARKETING ASSOCIATION OF SOUTH AFRICA (MA)

INTRODUCTION
The MA is a newly formed Association , being a section 21 Company, currently guided by Enrico du Plessis. 

The MA ‘s main purpose is to sustain and develop the credibility of Marketing as a professional discipline through the implementation of credible standards and ethics by its members. 

In this submission, the MF endorses and welcomes government’s initiative to enhance consumer protection, especially for historically disadvantaged and low-income South Africans and to this end, its efforts to consolidate consumer protection law, repeal outmoded and redundant laws, and advance the social and economic welfare of consumers. 

OVERVIEW 

Following two Industry workshops held in Cape Town and Johannesburg over the past few days, the verdict was unanimous: 

The draft Consumer protection Bill is currently unacceptable, unworkable and cannot be accepted by either the legal or marketing community. 

The bill appears to have been drafted by a NON-South African citizen who clearly does not have a sound grasp of the South African Legal System or how commercial activity is conducted in South Africa.

GENERAL AREAS OF CONCERNS 

General Areas of concern include the following: 

1.
SUBMISSIONS: the time period to submit comments: The time permitted for submission and public comment was originally 28 May 2006, however, this date was subsequently amended under a correction notice to 28 April 2006 and such amendment was not adequately brought to all interested party’s attention.
In light of the length of the Bill and the number of topics and issues which it covers and seeks to control, the current period of time within which one has been given to submit comment is largely out of line. Judging from the comments and points raised during the workshop by concerned citizens, attorneys, marketers, and business executives, many areas of the Bill require substantial reworking, which could be dealt with appropriately through a consultative and advisory process as between the DTI and the many concerned bodies of persons and groups. Regrettably, the time constraints detailed above do not permit this. 
2.
 LENGTH OF THE BILL: the Bill is uncommonly long totaling 187 pages; most provisions raise complex issues each of which justifies substantial analysis and comment. Again-the time period  to submit responses by, is too short and further extensions should be granted to all concerned parties in order that a more detailed and comprehensive response can be prepared and provided –in   addition , due to these time constraints only a limited number of interested persons have been consulted and comments contained from them- and hence the argument is this – more opportunity should be afforded to the market place to consult, engage and discuss the ramifications of this Bill in order that a more representational submission can be made. 

Accordingly, this submission is confined to basic issues of principal and illustrative comment on a selection of the more onerous and restrictive provisions.  

In view of how little time has been allowed for comment, the government will not enjoy the benefit of the sort of thorough analysis called for by Minister Mpahlwa in his Foreword to the Green Paper (http://www.dti.gov.za/ccrdlawreview/conslawdraftgreenpaper/2ForewordbyMinister.pdf).
The Bill contains an enormous amount of superfluous provisions which will create impossible interpretation problems once the Bill becomes law, the consequences being long protracted legal arguments and the expenditure of both time and resources on attorneys and consultants. 
3.
THE COMMON LAW: the Bill seeks to codify large areas of the common law and generally acceptable practices which are common place and prevalent in the South African Market Place and which have evolved over the years and have become generally acceptable practices known to all. The resultant effect you ask? -  Again- confusion and questions- which is the correct behaviour, that adopted over the years or that which is spelt out by the Bill-   contentious stuff which will keep attorneys busy- arguing and counter arguing, all at the Suppliers expense.  
The Bill also demands the development of the common law, as is necessary to improve the realisation and enjoyment of consumer rights generally, which raises many jurisprudential questions. Common law evolves over protracted periods of time through common practice- our common law based on Roman Dutch Law and English Law systems- it is impossible to simply and “overnight” develop a further system of consumer related common law.

4.
REPETITION: the Bill repeats and borrows a plethora of  already stated provisions from pre-existing legislation, which are actively applied across  the market place , such as the Foodstuffs, Cosmetics and Disinfectants Act, the Hazardous Substances Act, the Competition Act, the Merchandise Marks Act and the Trade Metrology Act, to name a few. 

This attempt to repeat provisions of existing legislation goes against the established presumption- “that any new law must change and repeal pre-existing law”.
Whilst the Bill does seek to repeal certain consumer related legislation such as the Business Names Act, the Business Act, Sec 54 of the Lotteries Act, sections of the Merchandise Marks Act, the Harmful Business Practices Act and  the National Credit Act,  its attempts fall short and a proper job has not been done.
This surely would create a massive confusion in the market place –the questions abound- which practice is right, which principle applies- is it still recognised, which act applies, and where both – which one takes precedence and is more acceptable. Just tell us which one applies? 
5.
POOR DRAFTING: the bill runs to some 187 pages, sections of which are incomprehensible and consequently unworkable- it begs the question- how will it be understood by its target market – those illiterate, low income and vulnerable consumers and interest groups who are susceptible to unjust, dishonest and unfair business practices and dealings- the very activity which the Bill seeks to address and prevent. The bill rather should be drafted by South African Citizens who have a sound understanding of both marketing and economic practices and principles prevalent across the South African market, and in plain and simple South African English as suggested under the Bill- perhaps then – the target Market will begin to understand what the Bill seeks to achieve and how, when their rights have been infringed, they can effectively and ably seek redress from the courts. 

6.
TOO WIDE: whilst the Bill seeks to address a variety of topics and forms of consumer practices, it does so in too much of a generalised sense – its approach should be more specific and contextual. In addition, an uncertainty as to what amounts to “ Goods” and  “ Services” under the Act has been raised and the existing definitions queried and criticized- again these been found to be too wide and seeking to cover to much – creating again- vast confusion and the big question – does the bill apply to my goods and services? 

7. 
TOO MUCH GENERALISATION: Our general concern is that this Bill seeks to “crack a nut with a sledgehammer”.  It contains many prolix and detailed provisions which run the risk of creating legal uncertainty and being difficult or impossible to implement in practice. 
8.
COST TO IMPLEMENT PROVISIONS – the cost to bring ones business practices in line with the provisions of the Bill will be great and will be unaffordable by small businesses and SMME’s- which will have two consequences- either the additional cost will be passed onto the consumer – as is always the case when additional costs to do business arise – or in the case of SMME’s – the provisions will simply not be applied. 

9.
SUPERFLUOUS PROVISIONS -

Our comments under this sub-heading are of fundamental importance regarding the jurisprudential quality of the Bill and South African law in general. We do not mean to be discourteous to the Bill’s author/s, however many of its provisions amount to repetitions of existing statutory and common law. The Bill is well drafted linguistically and structurally. One gets the impression at times that the author/s of the Bill may not be fully conversant with extant South African law.

Repetition of pre-existing statutory and common law, such as laws governing contract and fraud is not harmless merely because it is superfluous, but creates potentially grave unintended consequences. Under South African laws of interpretation the courts are obliged to presume that the legislature intends changing existing law with new legislation. The courts and the public may not assume that Parliament wastes its time rewriting existing law. That is the function of judicial offices and academics in textbooks and journals. 

The Courts and the public have to read into all legislation, if by any interpretation of the wording it is possible to do so, that the legislature intends changing the status ante quo. 

There are many superfluous provisions in the Bill which we will gladly document in detail if required. For present purposes we cite only a few examples, such as Section 19(1) which appears to introduce no new law. If it does not change pre-existing law why include it? If it is intended to change the law, what change is envisaged? It, along with many other sections, is either superfluous or forces into South African law needless confusion and uncertainty about what the law is. Such provisions undermine the rule of law to the extent that they reduce legal certainty. Neither suppliers nor consumers will know, until there has been costly legislation, what their rights and obligations are by virtue of such provisions. 

We strongly urge the DTI to get its legal advisors to remove from the Bill all provisions that do not either:
· replace provisions in laws to be repealed or 

· change statutory and common law materially in ways that are explicitly understood and intended by government. 
10. 
ROLE OF THE CONSUMER COMPLAINTS COMMISSION- the Bill does not set out adequately the role which the Commission will play in addressing complaints received under the Bill and how these complaints will be heard and how they will be determined or referred onto the other forums established in terms of the Bill. 
11.
UNFAIR DISCRIMINATION- the phrase is subject to many forms of interpretation- and this entire area needs to be looked at and reworked. For example, fair discrimination might become “unfair” depending on the circumstances and interpretation given and applied by a particular person. 
12. 
THE PRIVACY and DATA PROTECTION BILL – is duplicated. 
SPECIFIC CONCERNS 
1. DEFINITIONS AND APPLICATION OF THE BILL

These are inadequate in some areas and are overdone in other areas. 

Definitions within definitions appear. 

A more definitive definition should be provided insofar as Goods and Services are concerned – for example are Financial Services included under the definition of services? The exemption in relation to Credit Agreements found under the Credit Agreements Act has raised queries- what about activity leading up to the conclusion of this agreement – is this activity covered by the Bill?
The section relating to: Application of the Act covers 3 pages; it is complicated and relies on Ministerial declaration in order to be fully applied and understood. 
The entire clause should be rewritten and the threshold provision should be dropped as there is no apparent rationale for its place under the legislation in the first place.

Section 5- Are Governmental bodies, municipalities and parastatals and other such public owned entities covered under the act- in other words does the act apply to these groups? This entire section is confusing and needs to be redrafted to state in plain language how the bill will apply to these organs. Subsection 4 in particular is confusing and unworkable. 
Does the latter part of this section- where reference is made to Franchises- mean that the Franchise Bill is to be abandoned? 

Subsection 9- how long will the bill apply to such a transaction? 
The Bill applies new rules of interpretation and seeks to codify and develop the common law which is unacceptable.
In addition the Bill from the outset is weighted in favour of the consumer which goes against the presumption- innocent until proven guilty. 
Trade marks are defined but there is little reference to trade marks and IP in general throughout the act- in particular under the registration of trade name sections- will one protect the sanctity of IP rights under this bill? 

Section 4- Interpretation issues-these are complicated – go against pre-existing legal principles and are outright unworkable- only attorneys would be able to try and figure out its applicable and result and this bill should be more consumer friendly allowing them to establish and infringement – which section 4 will frustrate. The section is also too wide. 
2.  Part A- this tells suppliers who to sell and market their products- how will this be policed and controlled and how will a SMME afford to apply these provisions? 

Will the different forums having jurisdiction under the Bill all interpret what is unreasonable in the same way? This will be impossibility. 

Generally the Bill is fraught with grammatical error and incorrect referencing and this issue requires attention. 

3.   Part B- this is a good section and should be retained or  redrafted so as to make better sense but there are some minor comments which do require clarification: 
FAIS- this part contradicts and conflicts with the provisions held under FAIS- where the Supplier is under a duty to obtain and hand over to the FAIS Centre- certain Confidential information” How will these two pieces of legislation be applied and which will take precedence – especially where the banks are under a duty to report certain details of its customer as is required under the FAIS act and related legislation Prevention of Organised Crime Act? 
How will the registration referred to under subsection 2 be controlled – surely this could create a potential for abuse by the persons monitoring it and having custody of such valuable information- strict controls accommodation these concerns should be implemented under this bill. 

4.  Part C- this part does repeat many provisions contained under existing legislation such as the Competition Act or alternatively common and accepted market practices. 
Again the argument – how will the SMME afford to implement these provisions? 

Sec 18- reasonable time period- this should be defined so as to result in a uniform approach throughout the Bill. 

Whilst the intentions under this part are commendable – there are areas which are simply incomprehensible and which require serious redrafting – which we would gladly assist with – however the time periods are not going to allow for this. 

This part also seeks to make amendments to the South African Law of Contract – a system which has evolved over many years – and which in consequence of the provisions of the Bill will be changed over night- I believe that this attempt is going to create major confusion and will be unworkable and will be resisted by all – in addition – this can only be an attorneys dream- again at the expense of the client. 

5.  Part E- has commendable provisions but also repeats a lot of provisions already foud in existing legislation – this overlaps should be deleted and avoided. 

Sec 42 in particular belongs under the Lotteries Act- the very reason why this Act was promulgated in the first place – and any amendments to this section should be done under the Lotteries Act. 

The provisions of Section 42 are onerous and are unacceptable and impose an additional burden on the consumer market place as a whole. 

6.  Part F- again there is an attempt to either codify or change the common law- which is unacceptable. This part contradicts and clashes with other parts and sections found under the Bill. It goes against common custom and will create confusion. It appears to differentiate between different species of “continuous services”

Sec 55 -58 – These provisions all go against the principle – “the court should not make a better bargain for you” and overrides the maxim “ Caveat Subscriptor”  and the principle that our courts in general uphold the sanctity of contract.

Are you aware that the courts are LOATHE to go outside the Contract and place its own interpretation on the contract terms and conditions? – this will render this approach as being incorrect and applies new rules of interpretation.

And all of this is SUFFICENTLY COVERED UNDER THE COMMON LAW AND PRECEDENT  and this should not be tampered with at all. 

7.  SPECIFIC SECTIONS 

Sec 7-9

These sections are a mouthful- they reinforce the common law and the provisions of other acts and codes; RATHER these sections should just state that the abuse or unfair discrimination of a consumer is prohibited. In addition how will the target market understand this provision? 
Sec 11(2) – this presumption goes against the notion that one is “innocent until proved guilty” and is unacceptable. 
Section 3 
The Section does not provide for what should be regarded as by far the most fundamental and important consumer right, namely freedom of choice. In the new South Africa freedom as a value and end in itself has been elevated to a status denied under apartheid and aspired to by people across the globe. This section refers, for instance, to the need for consumer “choice and behaviour” to be responsible and informed, but not to the fact that consumers should have the basic right to choose. Consumer freedom may not be mentioned explicitly because the Bill proceeds to curtail it in many provisions. We submit respectfully that this is unfortunate and should be rectified. 

The Bill as drafted does not reflect an appreciation of the very important fact that there are two sides to regulation: restrictions on the freedom of suppliers are usually simultaneously restrictions on consumer freedom. A provision that suppliers may not, for example, supply a package of goods at a single price (§16) is, equally, a prohibition on the right of consumers to purchase such a package. The reasons why consumers should have such freedom is to enable them to secure lower prices or other benefits, such as consistent after-sales service. If liberated South Africans are presumed to be capable of making important decisions regarding for whom to vote, who to marry, their career, having children, lifestyle, diet, medical care, sexual conduct, religion and so one, they should be entrusted with the right to make much less serious consumer choices.

Sec 14 (5)

This section is currently not acceptable. 

Sec16

s16 is an example of where the Bill curtails freedom of contract at the unintended expense of consumers. The main effect of this section will be that consumers will be denied the right and opportunity to secure better deals by entering into transactions of the kind targeted for prohibition. Suppliers will obviously be inclined to give consumers better prices and terms (such as credit), if they can enter into transactions whereby they are guaranteed future business. Consumers should not be denied this opportunity and the benefits of competitive innovation by suppliers. The prohibitions envisaged in this section are like prohibition on bulk discounts, the consequence of which will be to force consumers to make all acquisitions at needlessly high prices and needlessly disadvantageous terms. 

The second problem with this section, as with others, is its one-size-fits-all nature. It does not reflect an awareness of a multiplicity of situation-specific contexts where advantageous package deals are available to consumers, such as insurance accompanying mortgages, credit sales or travel, and maintenance agreements or even guarantees accompanying sales of vehicles, equipment or buildings. 

The prohibition in sec 16 (2) (a) is particularly ominous. It prohibits the concept of a “lucky packet”, which sounds trivial but reflects a more profound significance. 

sec16 (2) (b) prohibits the common international practice of granting rebates. The effect of this section as a whole appears to be the effective prohibition of trade coupons, although these are provided for explicitly later in the Bill. 

The Bill is generally well drafted, but in some places, such as sec16 (2) (c) the meaning is unclear.  

Sec13

Sec13 prohibits the dissemination of what is misleadingly called “confidential information”, whereas, by definition, what is envisaged is by no means confidential. Much of it is public knowledge such as people’s phone numbers and addresses in telephone directories, and their financial and other history in court records. In all market economies, particularly in those that are most prosperous, there is an important and active market in consumer information ranging from address lists of consumers who welcome and respond positively to direct marketing, to vital credit information. 

We strongly recommend that this section be amended to limit only the dissemination of genuinely confidential information, that is, information provided or gathered in confidence. We point out; however, that there is no need for such a provision since the matter is governed adequately by contract law. What information is and is not confidential should be determined by freely contracting consumers. To the limited extent that legislation is needed, it is more than adequately addressed in the Data Protection Bill. 

Sec14

Sec 14 (2) and (3) envisage a register of pre-emptive blocking and implies that suppliers will, at consumer expense – all costs are passed onto consumers’ – consult the register to identify individually blocked consumers. Apart from these provisions providing no significant benefits at potentially considerable cost it is not clear that they can be implemented in the real world. 

Sec 21

Sec 21 (6) has implications we assume are unintended. As it stands the provision would have the effect that a consumer accepting an offer (made by way unsolicited goods) is not bound by acceptance (through payment) in accordance with normal offer-and-acceptance law. 
The most common and obvious way for a consumer to accept an offer, any offer, and to purchase goods or services is to pay for them. A provision to the effect that consumers may at any time in the future, conceivably years later, recover what has been paid, without needing to return the goods, is extreme and unwarranted. The potential consequences are so bizarre that we assume something different was intended; perhaps that consumers can recover payment if they can prove that they did not realise the absence of an obligation to pay. 

Does the Section cover and include money and would it cover circumstances where the bank or a third party erroneously deposited amounts into a persons account and in this regard does not advise the third party of the error within the required and prescribed 10 day period?
This provision and others in the Bill reflects a lack of appreciation for the fact that millions of consumers welcome and regularly purchase unsolicited goods and services offered to them by direct and indirect marketing, from sophisticated consumers to people in the poorest communities. Leading clothing stores, for example, periodically call on wealthy customers in their homes to offer their latest products. Informal contractors call on homeowners offering to fix broken tiles on their roofs, and so on. 

Sec 22
Sec 22 creates an inappropriate set of circumstances whereby lawful and legitimate transactions cannot be enforced against a consumer’s estate. There is no good reason for the law to heap unwarranted benefits on heirs at the expense of people who entered innocently, lawfully and legitimately into contracts with the deceased. The matter of deceased estates should be left to the appropriate government department and governed by the laws of succession. This Bill is for the protection of consumers not beneficiaries of deceased estates. If South Africa wants a business-friendly and therefore prosperous society it should not compromise the certainty with which legitimate business is conducted. As has always happened, administrators of deceased estates negotiate with suppliers and all other people who have rights and obligations regarding the estate. 

Sec 23
Sec 23 provides for “consumer’s right to cancel reservations”. It goes on to reflect the reality that there needs to be reservation and cancellation fees in many cases, particularly regarding accommodation, entertainment and catering. The section appears to prohibit potentially important provisions relating to cancellation. Cancellation, may, for example, result in considerable loss or damage and it should therefore be lawful to contract accordingly. 

Sec 23 (4) exempts a deceased’s estate from legitimate liability incurred by a consumer. It is not clear why the legislature should want to do so. Why should heirs benefit at the expense of suppliers because a consumer dies? Existing law of succession is perfectly sound according to which heirs take over most rights and obligations of the deceased. 
Sec 27

Sec 27 makes it obligatory for the prices of goods to be displayed. This has been a requirement of South African law since the 1960s if not before, and was re-enacted in government notice 413 of 1977. The law has never been enforced for the simple reason that it is entirely impractical. This was pointed out and predicted to the apartheid regime. A few years ago we contacted the Department of Trade & Industry and asked who in the department was responsible for the law. After much delay, we were told that no one in the department was aware of its existence. 

Paradoxically, laws requiring marking of prices would, in the unlikely event of them being enforced, impact negatively on the two opposite extremes of the market, the highest and lowest income groups. The fact is that small and informal businesses do not and never will display prices (in most contexts). Prices at the lower end of the market are established and known to all concerned by virtue of custom and prevailing market conditions, which sometimes vary enormously from day to day and hour rot hour, such as the current price of foodstuffs purchased daily for the purposes of resale on the same day. 

At the other end of the market, places such a fashion boutiques and jewellery stores do not display prices because it is considered infradig. 

The marking of prices on goods law is superfluous and should, after many years of neglect, be accepted as moribund and abandoned.

Sec 28

Sec 28 (5) (c) should apply only to persons in the employ or under the direct control of a supplier.  

Sec 31

Sec 31 presupposes a more sophisticated economy than exists in South Africa. This is the danger of importing laws from the world’s richest countries or being guided by their consultants. This section is self-evidently unworkable in the majority of South African communities, which are in historically (and still predominantly) black areas, such as rural areas and “townships”. 

Sec 31

We wonder if sec 36 takes sufficient account of the reality of some markets. We suspect that suppliers in travel and entertainment markets, for example, routinely and legitimately run “specials” in the full knowledge that they are likely to be “sold-out”. Airlines, for instance, especially discount carriers, try to have 100% occupancy.

Section 24
This section requires major reworking as it currently does not make sense- in particular where reference is made to the sec 46 service. 

The effects and ramifications of this section have clearly not been thought through- can underwear be returned for example?

New departments just to handle cancellations of deals and transactions will have to be set up- what does one do with the returned goods- as they now will be deemed to be second hand goods? - the effects of this clause are too  ridiculous to contemplate and in practice will simply not work- again we also ask the question – how will SMME’s afford to implement and apply this provision. 

One major issue under section 24 is this- most legislation in South Africa today is weighted in favour of the wrong doer at the expense of the Mr. Honest- and this section is an example of how Mr. Dishonest to the detriment of the Mr. Honest Supplier – will be able to simply renege at his election from complying with a contractual obligation – the market place will become a circus  and all business ventures and deals will be rendered uncertain and capable of being terminated at the election of the Consumer – this cannot be the intention. 

Sec 28-30 
Makes reference to provisions which are adequately covered under existing legislation. 
Sec 32 and 33
Will seek to create new rules – they attempt to impose certain formalities of contacts which again will not be followed – why can’t one rely on the exiting laws of contract? 

Could the drafter not have followed the suggestions set out under section 34? We would like to see the Bill in plain and understandable language!
Sec 35 (1)
We are unable to correctly interpret this clause – does it imply that the registration of a trading name is compulsory? 
Sec 44

The objective of sec 44 is not obvious. Is not clear, for instance, how this applies to dozens of transactions where the rewards concerned are contingent on a future event, such as a suspensive or resolutive condition, perfectly normal contracts. Here the consumers may be principal losers. They can get better terms, lower prices and/or income from such transactions – millions want and do – and the section seeks to deny them this right and opportunity.  The section should be scrapped and the matter left to the laws of fraud and contract.

Sec 46 (2) (b) (iv) 

Sec 46 imposes costs which will be passed onto consumers, where benefits are unlikely to exceed costs.

CONCERNS IN GENERAL

Registration of Business and trading names- will we have the same situation which we currently have with the CIPRO office – understaffed and unable to cope with the work demands – which has resulted in large backlogs and delays.

Network Marketing –will the Bill outlaw this form of marketing completely?  
Days or time periods prescribed – these should rather be consistent throughout the Bill.

Administration Penalties- these are large sums of money- yet the Bill is not clear on under which conditions these penalties will be imposed and this area therefore requires urgent attention. In addition, SMME‘s would not be able to support or pay these types of penalties – and if imposed would surely place the business out of business. 
Abuse by Competitors –there is a potential for Competitors to abuse the bill – and we would like to know what the position is in so far as what rights competitors have to report unfair and discriminatory behavior which they have noticed being carried out by their competitors. 

Spam blocks- these attempts are acceptable but what emails sent form countries as far a field as the UK and the USA- these commendable efforts may not succeed in light of globalisation – as this would create jurisdictional issues and resultant complications. 

Amendments to agreements required to be in writing- in so far as regulated price increases are concerned – such as the REPRO rate , interest rates and petrol costs , to name a few- these industries would be faced with enormous administrative burdens to ensure that all these amendments are reduced to writing , signed by the consumer and copied thereafter to the consumer. 
Trust Accounts – holding monies in Trust accounts is impractical when one looks at the cell phone industry and their pay as you go facilities- it would be impossible to comply with the provisions of the act as they currently stand. 
Continued application of repealed laws. 

Despite the repeal of the previous Acts, for a period of 3 years after the effective date, the National Consumer Commission may exercise any power in terms of any such previous Act to investigate any breach of that Act that occurred during the period of 3 years immediately before the effective date, and the Tribunal may make any order that could have been made in the circumstances by a court under that Act

In exercising authority the National Consumer Commission must conduct the investigation, as if it were proceeding with a complaint in terms of this Act.

This section is unacceptable  and unworkable 

Section 2. 
 
States that the  Act must be interpreted in a manner that –
· A person, court or Tribunal interpreting or applying this Act may consider 
appropriate –

· And must if possible apply 


(a) foreign and international law; 


and


(b) international conventions, declarations or protocols relating to 

consumer protection.
Section five (application of the Act) 
covers 3 pages , is complicated and relies on Ministerial declaration in order to be fully applied and understood. The entire clause should be rewritten and the threshold provision should be dropped as there is no apparent rationale for its place under the legislation in the first place. 
Section 13 (2)
states that the supplier may request permission to use confidential information for marketing purposes – but this should be stated as a prerequisite and the may should read “will” 
Section 83

The Commission may impose reasonable conditions on the accreditation of a consumer protection group to further the purposes of this Act.

The Minister may prescribe criteria for the Commission to follow in assessing whether an applicant for accreditation meets the requirements of this section.

8.
The separations of powers consideration:

Section 4 (3) states that “ In any matter brought before the National Consumer Tribunal or a court in terms of this Act, the Tribunal or Court, as the case may be –

(b) must develop the common law as necessary to improve the realization and the enjoyment of consumer rights generally, and in particular by persons contemplated in section 3(2)(B);

The objectionable issue with this provision is the development of common law by  a Tribunal. This takes away the judicial function of “developing the common law” of the courts to a body other than our courts. This does not augur well for the separation of powers entrenched in our Constitution where judicial processes must be dealt with by the judiciary.

It is suggested that in cases where it is contemplated that a number of litigations will emanate from this Act, a specialised court is more appropriate than the Tribunal route. 
9.
Application of the Act

Section 5(2) makes exceptions to what constitutes a “consumer” and what is therefore not covered by the Act.

What is excluded are:
a) the state, or organ of the state; or 

b) a juristic person, other than a juristic person which is a franchisee or potential franchisee of the supplier in respect of that transaction, 

 if

i. the asset value or annual turnover of that juristic person, combined with the assets value or turnover of any related person, at the time of the transaction equaled or exceeded the threshold value determined by the Minister in terms of section 6(1)(a); or 

ii. the value of the particular transaction equaled or exceed the threshold value determined by the Minister in terms of s6(1)(b)

It appears that any association is precluded from the application of the Act. This poses practical problems. If,  from to time, has to approach a certain company one has to ascertain if it  falls within the prescribed ministerial threshold. This is unnecessarily cumbersome, for people will have to deal with government bureaucracy even before they  get on with their businesses. 

It is not clear why the associations outside of the threshold determined by the minister will be excluded from the operation of the Act, in the first place. The rationale is not altogether apparent. Whenever one deals with or approaches a juristic person, one does so from the point of view that it is a legal person whose actions are carried out by the natural person involved in it. It cannot, on its own, make decisions except through the agency of the natural persons involved.

This is true for all juristic persons and therefore it is not clear why, based on S5(2)(b)(i) and (ii), some associations are excluded and others are not. This is not to suggest  a blanket application of the Act, as this would leave us with more bureaucratic red tape referred to above but rather to show the irrationality of the Act.  

10.
Section 14 Right to restrict unwanted telecommunication access to 
consumer

“

(1) The right of every person to privacy includes the right to refuse to accept, or preemptively block, any electronic communications to that person if the electronic communication is primarily for the purposes of fundraising or marketing any goods or services”

In terms of subsection 2 the National Consumer Commission may establish a preemptive block referred in ss1.

· The bureaucracy introduced by this provision is too cumbersome and does not augur well for the enhancement of SMME’s in our country. The latter will rely on marketing themselves to gain entry to the market and what this provision does is to limit that.

· There are other means to achieve what S14 seeks to achieve:- e.g preemptive computer software or simply refusing to take a call from a supplier. This has always been happening and there is no need to legislate for it.

· Charity organisations which rely on funding, whose solicitation depends on the initial appointments being made electronically, will suffer adversely through the application of this provision. In essence this Act will affect many hospices, trauma centres, rape crises centres  around the country.   
11.
Section 16 prohibits a supplier to require a  “consumer to purchase 
additional goods or services if the supplier-

(a) supplies the primary goods and any additional goods in a common package, and offers them for supply at a single price;

(b) attaches to or inserts within, in the packaging of, any primary goods a promotional coupon, credit slip, voucher or similar device to be used as full consideration for the purchase of any additional goods or services;

but does not alternatively offer them for supply separately and at individual prices.

We are of the opinion that this provision is totally unwarranted. The market will always offer products or items separately. The reason why some products are put together is to encourage the sale of one or the other. This is usually at a discounted price for the one product. It serves both the supplier and the consumer well in that the suppliers’ goods are sold and the consumer gets to have goods sold at discounted prices.

The effect of this will be to discourage the suppliers to engage in these promotional sales activities and opt to sell products separately and at no discounted prices. This will affect the consumer negatively and thus defeat the objects of the Act. Prices and marketing of goods are better left to the whims of the market.
12.
Section 21(2) deals with unsolicited goods or services and ss (b)(ii) states 
the consumer is not liable for any 


” use or depletion of, or damage to those goods at any time more than 10 business days after the consumer receives the goods, unless during that time, the supplier has- 


(aa) notified the consumer that the goods were delivered to the consumer in error and 
      

(bb) has arranged to recover them 

4) If a consumer retains any unsolicited goods, and the supplier does not give notice, or recover the goods, as contemplated in subs (3)(b)(ii), the property in those goods passes unconditionally to the consumer.

Whilst one appreciates the need to stop suppliers from sending unsolicited goods to consumers and then demands payment for the goods, this provision is capable of abuse in the hands of unscrupulous person. It excludes any mala fides from a person claiming to have received unsolicited goods. To the contrary the goods are said to pass unconditionally to such a person.

To mitigate this situation it is suggested that the period in which the unsolicited goods must have been with the consumer be extended to a longer period. 

13.
Section 38 state that :

(1) Whenever  a person is marketing any goods or services in person at any residential premises, or performing any service for a customer at any residential premises, or delivering any goods to, or installing any goods for, a consumer, the person must-

a) visibly wear or display a badge or similar identification device that satisfies any prescribed standards

b) provide suitable identification to the consumer

Subsection 2 defines the prescribed standard referred to in ss 1 to be a badge with the name and photograph of the wearer, the name of any person on whose behalf the person wearing the badge is performing any services. 

Whilst one appreciates the intention behind this provision, it is difficult to foresee its enforcement. It is trite knowledge that in the African townships some or even most people live by buying stocks of products and then go house to house selling those products. Will they know have to identify themselves in the manner prescribed in the Act? It is difficult to foresee how and what will be the penalty of the failure to identify in the prescribed manner and what are the implications of such laws on our informal business. I am of the opinion that these provisions will negatively affect the livelihood of a number of our people, many of whom are unemployed and depend on selling.         

14.
Legitimate Consumer Protection

What consumers need is protection from being “taken for a ride” rather than from entering into legitimate transactions deliberately and willingly. They do not need the law to make it less rewarding or illegal for suppliers to think of innovative products, services, marketing methods and transactions, or to make fewer offers they may find attractive. Legislation in a free society should reflect the fact that, as the Minister’s Foreword says explicitly, consumers should enjoy freedom of choice in a competitive economy without “onerous regulation”. 

Consumer freedom exists only in direct proportion to the extent to which consumers risk making mistakes. Freedom has only one meaning: the right to be wrong, that is the right to do things other people may think should not have been done, and to do things which the doer may subsequently regret. A society in which government strives for zero risk has zero liberty. 

15.
MARKETING IN GENERAL 

Undoubtedly the Bill , if passed in its current form will result in many markets, companies, small businesses, banks and the consumer , manufacturing and services industry at large having to change their respective business practices, so as to ensure compliance with its many provisions. This will undoubtedly result in increased costs due to the additional administrative burdens which the bill will create – and which ultimately will be passed onto the Consumer. 

For example- all amendments to agreements whether written or not will now have to be reduced to writing and signed by the Consumer , and a copy thereof provided to him within a prescribed time period- if not- such amendment is of no force; 

A consumer now has the right to cancel certain agreements and contracts , including ones which are continuous in nature, such as his gym membership or his cell phone contract, simply by giving the required prescribed number of days notice- ranging from 5-10 days in some cases and 1 month in others- kiss your long term contracts good bye. 

Discounting and trade incentives to your customers are also a history, and so are those great loyalty programmers which are prevalent into day’s competitive market. 
Promotional competition will be more rigourlesly controlled and additional labelling requirements will have to be satisfied. Overbooking and unfulfilled reservations are now subject to strict control and if breached – damages , including consequential will; be due and awarded to the aggrieved consumer. Telesales and buying your goodies over the internet are controlled and the use of customer lists and information harvesting , negative marketing and other such new age practices are outlawed. 

The last biggest concern which has been raised by the Legal Brains is this- if you, the Consumer , have a complaint and seek compensation – you have a choice of forums who have the rights (jurisdiction) to hear your complaint 

· the National Consumer Commission; 

· an ombudsman;

· a Tribunal; or 

· a Provincial consumer court. 

All of the above are forums which are not in the true sense – courts of law- rather they are quasi- judicial bodies who are not obliged to follow and apply proper court procedure and due process. They can declare and set there own rules and apply their own principles and approach and are not bound to apply the audi alterim partem principle in terms of which all who are charged and who are brought before a court – are to be given a fair opportunity to be heard and to state their case and their defense to any such claim. 
This will most definitely result in a separation of powers and will give rise the classical Kangaroo Court scenario where decisions and rulings will be handed down without following proper legal process. 
It gets worse- these forums have the right to impose administrative penalties- being  10% of the respondent's annual turnover during the preceding financial year AND R 1 000 000. 

CONCLUSION 
As stated above, we comment only on a representative sample of provisions. Many that follow impose costs that will be passed onto consumers in the form of higher prices, less choices and smaller markets. Sec 61, for instance, prescribes “good quality”. Quality is itself a product which consumers should be free to purchase or decline. Low-income consumers in particular ought to be free to buy poor quality goods and services at lower prices, such as used goods, and even goods in atrocious condition, because they are affordable. Often the poor want to buy cheap goods they can repair. What matters is if consumers getting poor quality have been cheated, which should be left to freedom of contract (in the absence of fraud).

Every prevision in the Bill which has the effect of giving consumers real benefits has the effect of raising the price they must pay or harming them in other ways. Every such provision should be carefully re-examined with a view to deciding whether the government really wants to impose such costs and restrictions of low-income consumers; whether the trade-off is really worth it.  Needless to say, the Bill will get support from the minority of consumers (who are from middle and upper income groups) for the simple reasons that they envisage and can afford expected benefits. But their support will be based on a failure to appreciate that every benefit comes at their expense. They may also not appreciate that supposedly cost-free benefits they expect usually have disproportionate implications for the poor.

In the circumstances, we urge the government to concentrate on repealing moribund laws, and to take this opportunity to free the market, as the Honourable Minister envisages, of excess regulation, so that there can be higher growth, more wealth for consumers, and more consumer freedom and choice. 

Whist the Bill does have good intentions – that being to protect the Consumer from the Unscrupolous Trader or Supplier , of which there are many , the Bill in its Application and its extent is too ambitious for its own good. 
The Act seeks to address many issues which have already been legislated on and which are sufficently provided for and covered under such legislation  and which cater quite ably for their repsective subject matter. 

This Bill seeks to also cater and cover Industry specific codes of practice and this takes away and negates the principle of self management and regulation. 
Because the Bill tries to address all things consumer orientated and then some- it becomes like a fruit salad and jack of all trades  and this will result in it having no core competancy. 

Whilst the Bills attempts to address the unfair market place is commendable , in the sense that it has sought to protect the Consumer form every angle and against all every wolf – it has attempted to cover every conceivable possibility – this has resulted in a paper that contains both the  GOOD, THE BAD AND THE PLAIN UGLY – rather the bad and the ugly should be severed , the useless made redundant and the GOOD- which there are many – these should be retained , reworked and set out in plain and simple language for all to understand and rely upon.
THANK YOU 

Yours sincerely

Enrico du Plessis

The Marketing Association 
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