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Altech Autopage Cellular / E Miller / 16733

Ruling of the : ASA Directorate 

In the matter between: 

Mr Eric Miller Complainant(s)/Appellant(s) 

Altech Autopage Cellular (Pty) Ltd Respondent 

14 Feb 2011

Mr Miller lodged a consumer complaint against an Altech Autopage print advertisement promoting the product Safetybox which also appeared on www.safetybox.co.za. the print advertisement was distributed to customers with their monthly account.

The print advertisement carries the headline “KEEP YOUR FILES SAFE” and the price is indicated as “R39 a month”. The nature and features of this service are also explained and people are encouraged to visit www.safetybox.co.za. However, when accessing the website, it states “Only R39 per GB”. 

COMPLAINT

In essence, the complainant submitted that the advertisement is misleading because it states that the service costs R39,00 per month when it actual fact, “this is the rate per Mb” [sic].

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint Clause 4.2.1 of Section II of the Code (Misleading claims) was taking into consideration.

RESPONSE

The respondent submitted arguments on the merits of the matter but also submitted that the advertisement has been retracted and updated with correct information as what the service entails and the terms and conditions that govern it. All future advertising will highlight that the subscription of R39,00 per month is based on a 1GB limit of storage space.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent submitted that it has retracted the advertisement and replaced it with one that has the correct price as well as the terms and conditions of the services. This undertaking appears to address the complainant’s concerns and there is therefore no need for the Directorate to consider the merits of the matter at this time.

The undertaking is therefore accepted on condition that the advertisement in its complained of format is not used again in future. 

Shoprite Pronutro / S Abdol / 16101

Ruling of the : ASA Directorate 

In the matter between: 

Shaheedah Abdol Complainant(s)/Appellant(s) 

Shoprite Checkers (Pty) Ltd Respondent 

14 Feb 2011

During July 2010, Ms Abdol lodged a consumer complaint against the respondent’s advertising which depicted various products and their respective prices.

The particular product objected to is Bokomo ProNutro. The advertisement shows a wide box of ProNutro with the words “BUY 2 & SAVE” on the pack. Next to this, the bold price R2699” appears along with the wording “BOKOMO PRONUTRO CEREAL ASSORTED 2x500g EACH”.

COMPLAINTS

In essence, the complainant submitted that the respondent was unable to supply the item on more than one occasion. Eventually, after complaining, she was told that a pack had been delivered for her, and she should collect it. Only when she collected it did the complainant realise that the boxes were banded together, and that there were only selected flavours available. The advertising does not mention that these are banded packs or that only selected flavours are available.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into consideration:

• Section II, Clause 4.2.1 – Misleading claims

• Section IV, Clause 4 – Non-availability of advertised products

RESPONSE

The respondent submitted that it is Africa’s largest food retailer, operating 992 supermarket outlets in 17 countries across Africa. On average, it has about 55 million customers visiting its stores each month, a fact which illustrates its commitment to customer service and satisfaction. The respondent also pointed out that out of the approximately 55 million customers who visited its stores, only this one complaint was received.

The advertisement consisted of a 12 page leaflet which was divided into 3 spreads, each containing the statement “while stocks last”. It clearly shows a banded pack of ProNutro cereal, and unambiguously reads “… 2x500g EACH”.

The respondent also took issue with the fact that the complainant did not elaborate as to what flavour she wanted, or why she believes that the reference to “assorted” is problematic in this context. Its staff exceeded customer care standards by even sourcing the product from another store on the complainant’s behalf, and supplying it to her at the advertised cost.

Clearly there was no intention to mislead in terms of the product being a banded pack, nor did the respondent advertise products it was unable to supply. The Directorate should therefore dismiss the complaint.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

Effectively, the complainant raised three issues:

The advertising is misleading because it does not indicate that the ProNutro would come as a banded pack (this issue relates to Clause 4.2.1 of Section II of the Code, dealing with Misleading claims),

The advertising is misleading because it refers to “ASSORTED”, when there are only selected flavours available (this issue also relates to Clause 4.2.1 of Section II of the Code, dealing with Misleading claims), and

The advertising is misleading because the respondent did not have stock of the item from the date on which the promotion commenced until nearly a week later, near the end of the promotion (this issue relates to Clause 4 of Section IV, dealing with Non-availability of advertised products).

Banded pack

The complainant took issue with the fact that the advertising made no mention that the product would be in a banded pack. 

The Directorate, however, disagrees with this, as the image is clearly one of a wide ProNutro box, and it clearly contains a reference to “BUY 2 & SAVE!” as well as “2x500g EACH”. A hypothetical reasonable person would therefore be adequately informed that the box depicted contains two 500g packs. It also deserves mention that the respondent has been using this wider box containing two packs for a substantial period of time. As such it is not a novel concept in the market, and ProNutro customers will not likely be confused about the nature of this product.

This aspect of the complaint is therefore dismissed.

“ASSORTED”

The complainant took issue with the fact that the advertisement refers to “ASSORTED”, whereas the respondent only had selected flavours available. She does not, however, provide more clarity on this issue, such as which flavour she wanted, which flavour was offered, or what the explanation for this was.

Given this, the Directorate is not in a position to adequately consider this aspect of the complaint without speculating.

Accordingly, the Directorate cannot rule on this particular issue at this time.

Non-availability

The only remaining issue is whether or not the respondent had reasonable grounds for believing it could supply the likely demand created by this advertisement. It is trite that in such disputes, the advertiser has to satisfy the Directorate that it had sufficient stock, taking into consideration that special offers tend to elicit higher sales volumes.

The Directorate accepts that during a sale goods are sold at reduced prices, and that quantities of these goods may be limited so that people should operate on a “first come first served” basis. However, evidence is still required to show that the respondent sufficiently “stocked up” to supply any possible rush.

In Game Gillette Blades / R Naidoo / 11291 (25 August 2008) the Directorate was faced with a similar situation and had to consider an allegation that Game did not hold enough stock at the time of a promotion. In dismissing the complaint, the Directorate held as follows:

“The Directorate accepts that it is normal practice for advertisers to allocate a certain amount of stock for a promotional or sale period. In order to substantiate that it had enough stock, the respondent submitted internal documents from its Group Buyer: Toiletries, Household Consumables and Batteries, which showed different promotional periods and the amounts the respondent sold during those periods. These records show that on similar promotions run during December 2007; January 2008; March 2008 and May 2008 it sold 6; 9; 11 and 8 promotional units respectively at this particular outlet. For [the] promotional period under consideration it held 9 units. The Directorate is therefore satisfied that the amount allocated was reasonable and that the respondent had a legitimate expectation of being able to supply the likely demand”.

From the above it is apparent that in answering this question, the Directorate not only needs to know how much stock the respondent had on hand at the time of the advertising, but also how much stock was sold previously under similar conditions or promotions, or at the very least during regular trade. The respondent submitted no such information. 

It is significant to note that the complainant submitted that the Athlone store had no stock of this item from the very first day of the promotional period (23 June 2010), until more than a week later (29 June 2010), when she was informed that the store had sourced a box from another branch. The respondent has not contradicted this or given any information to show that it had stock available of this particular item over the relevant promotional period.

In the absence of such proof, the Directorate has no option but to rule that the advertisement was in contravention of Clause 4 of Section IV, due to the fact that the respondent could not satisfy the Directorate that it had reasonable grounds for believing that its Athlone store could satisfy any likely demand.

Given the above:

The advertisement must be withdrawn;

The process to withdraw the advertisement must be actioned with immediate effect on receipt of this ruling;

The withdrawal of the advertisement must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

The advertisement may not be used again in its current format.

This aspect of the complaint is upheld.

While the Directorate accepts that the advertisement that gave rise to the complaint is not likely to be in circulation anymore, due to the fact that the special expired in July 2010, the respondent is cautioned to ensure that sufficient, reasonable levels of stock are available at all stores prior to commencement of promotional offers. 

Telkom ADSL Special / W Ackerman / 16716

Ruling of the : ASA Directorate 

In the matter between: 

Mr Willie Ackerman Complainant(s)/Appellant(s) 

Telkom SA Limited Respondent 

14 Feb 2011

Mr Ackerman lodged a consumer complaint against Telkom’s advertising promoting its Telkom Simple special that was published in various media. 

The internet advertisement submitted by the complainant explains the nature of the product and carries a large heading “Get Telkom Simple. Great Value R369pm, landline rental included.” 

COMPLAINT

The complainant submitted that the offer deal does not apply to current customers but only to new subscribers. However, none of the advertising in any media mentions this fact and as such the advertising is misleading. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint Clause 4.2.1 of Section II of the Code (Misleading claims) was taking into consideration.

RESPONSE

The respondent submitted arguments on the merits of the matter but also submitted that it has nevertheless amended the advertisement to clearly indicate that the offer is only available to new customers. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent submitted that it has amended the advertisement to clearly indicate that the offer is only available to new customers. 

Given that the respondent has amended the complained of advertising, it appears that the complainant’s concerns are adequately addressed insofar as the ASA has jurisdiction over this matter. Accordingly, there is no need for the Directorate to consider the merits of the matter at this time.

The undertaking is therefore accepted on condition that the advertising complained of is not used again in future in its current format.

The respondent’s attention is also drawn to the provisions of Clause 15.5 of the Procedural Guide. 

Nestle Golden Smarties / A van Wyk / 16950

Ruling of the : ASA Directorate 

In the matter between: 

A van Wyk Complainant(s)/Appellant(s) 

Nestle South Africa (Pty) Ltd Respondent 

11 Feb 2011

Ms Van Wyk lodged a consumer complaint against packaging for Nestle’s Golden Smarties.

The packaging features an image of a pirate and a treasure chest of smarties. The side panel states, inter alia, “Golden Candy Coated Milk Chocolate”, and the front panel states, inter alia, “No artificial colours”.

COMPLAINT

In essence, the complainant submitted that despite the packaging featuring images of a treasure chest, a pirate and mentioning that the product is “Golden”, it is not gold in colour, but yellow. Furthermore, she requested substantiation that the colourant E100, which, according to the ingredient list, is used to produce this yellow colour, was not artificially produced. The complainant explained that this colour is derived either from the root of the turmeric (curcuma) plant or can be artificially produced.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.1 - Substantiation

• Section II, Clause 4.2.1 - Misleading claims

RESPONSE

The respondent submitted that it would discontinue advertising of the Nestlé Golden Smarties product using food colour additive E100, Curcumin. Any form of advertising of the Nestlé Golden Smarties product in the future, would contain gold food additive E175.

It also provided a certificate from the supplier to show that the E100 colour used is derived from Curcumin, otherwise known as Turmeric.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Regarding the “No artificial colours” claim, the respondent submitted a certificate from Sensient Food Colours Germany GmbH to show that the E100 (yellow) colour is derived from Curcumin. This should arguably address the complainant’s concern in this respect. In any event, from the discussion below it appears that this issue now becomes moot, because the colouring that may potentially have been artificially created, is not going to be used in future.

With regard to the yellow colour as opposed to a golden colour, the respondent submitted that it would discontinue advertising of the Nestlé Golden Smarties product using yellow food colour additive E100. All future products will contain the golden E175 food additive.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

Clearly, the respondent’s undertaking to discontinue using the yellow additive E100, and start using a golden one addresses the complainant’s concerns directly (in relation to the actual colour), and indirectly (in relation to whether or not there are artificial colours used).

The undertaking is therefore accepted on condition that the packaging and product are amended within the deadlines stipulated in Clause 15.3 of the Procedural Guide, and is not used again in its current format.

It is noted that Clause 15.3 of the Procedural Guide affords advertisers a three month window-period to effect all changes to packaging. The Directorate sees no reason to deviate from this period at this time. 

Netflorist / R Brain / 17368

Ruling of the : ASA Directorate 

In the matter between: 

Mr Robert Brain Complainant(s)/Appellant(s) 

Netflorist (Pty) Ltd Respondent 

11 Feb 2011

On 5 February 2011, Mr Brain lodged a consumer complaint against a radio commercial for Netflorist advertising its Valentine’s Day special.

The commercial is based on a conversation between Harrold a self-professed relationship expert, and a caller Gary. Gary says, inter alia, “Harrold it’s almost Valentines Day and I spent lanks cash on my one cherry and now I don’t have much left for my other cherry.”

Harrold replies by saying “Naughty naughty, Gary you player. Trying to sink too many birdies are you? Well, if you want to get your balls anywhere near the hole visit netflorist.co.za or call 0861 300 600 and get 12 red roses and a free box of Ferrero Rocher chocs for 269. There’s limited stock so hurry, else you’ll be home alone polishing your one wood.”

COMPLAINT

In essence, the complainant submitted that the commercial was offensive as it had sexual connotations. Furthermore, the statements used were demeaning to women and devalued sex.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 1 - Offensive advertising

• Section II, Clause 3.5 - Gender

RESPONSE

The respondent submitted that the intention of the commercial was to entertain and not offend. The genre of sexual innuendo is a common form of humour and works particularly well on Valentine’s Day. It added that the commercial was positively received for the most part.

It informed that the last flighting of the commercial was the 10 February 2011, and more importantly unequivocally confirmed that it would not be using this commercial again.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

As the respondent’s undertaking to permanently cease flighting the commercial addresses the complainant’s concerns, there is no need for the Directorate to consider the merits of the matter.

The undertaking is therefore accepted on condition that the advertising is withdrawn in its current format within the deadlines stipulated in Clause 15.3 of the Procedural Guide, and is not used again in future. 

Homemark Pest Magic / M Blanckenberg / 16438

Ruling of the : ASA Directorate 

In the matter between: 

Dr M Blanckenberg Complainant(s)/Appellant(s) 

Homemark (Pty) Ltd Respondent 

11 Feb 2011

Dr Blanckenberg lodged a consumer complaint against Homemark’s television commercial for its Pest Magic product.

The commercial explains how this product can be plugged into any electrical outlet, and “… this state of the art pest repeller uses the wiring of your home to create a massive force field that drives the pests out …”. Some of the pests that the product claims to be effective against are spiders, ants, roaches, mice and silverfish.

COMPLAINTS

The complainant, an electronic engineer, submitted that this commercial is misleading, as it is impossible to create a so-called force field using the wiring of your home.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taking into consideration:

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 – Misleading claims

RESPONSE

The respondent submitted arguments on the merits of the matter, and also included a report from Mr Uwe Nusser, a qualified technologist on precision engineering who claims to have researched the product. the respondent added that Mr Nusser also raised concerns about the term “force field” as used in the commercial, and that it would accordingly take steps to address this claim.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

It is noted that the complainant only raised one objection to the commercial, being the claim that the product “… uses the wiring of your home to create a massive force field that drives the pests out …”, which the complainant argued is nonsense.

The Directorate will therefore limit its investigation to this claim only.

In response to the complaint, the respondent submitted a report from Mr Uwe Nusser, whom it believes qualifies as an independent and credible expert in this particular field. It also, however, undertook to amend the commercial to address the reference to a “force field”, due to the fact that even Mr Nusser raised concerns over this term.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

Given that the respondent has undertaken to remove the reference to a “force field”, the Directorate is satisfied that this will adequately address the concern raised by the complainant.

It is also specifically noted that the Directorate therefore does not have to consider whether or not Mr Nusser qualifies as an independent and credible expert in this particular field as required by Clause 4.1 of Section II. Consequently, there is no need to consider the efficacy claims other than the reference to a “force field” at this time.

The Directorate therefore accepts the respondent’s undertaking on condition that the commercial is amended with immediate effect, and does not make reference to using the wiring of one’s house to create a force field again in future.

For the benefit of the respondent, the Directorate also notes that in Homemark Pest Magic / CP Kotze / 10695 (4 April 2008), the respondent was unable to substantiate the claim “… 100% effective” by virtue of the fact that it had no evidence to show that the product is effective against roaches (which was the subject of that complaint). This ruling therefore impacts on the respondent’s current advertising and the respondent would do well to keep it in mind. 

Sexpo / R Malan & Other / 16858

Ruling of the : ASA Directorate 

In the matter between: 

RIETTE MALAN TERSHIA BREYTENBACH MRS C BLACKENBERG MS ML DECKER MRS L GROBBERLAAR REV. JUNE C MAJOR HENRY ADRIAANSE THOMAS WELZ NICHOLAS RICHARD CHADWICK BRENDA BURGESS MRS CL SCOTT-PARKIN DR ERNST SCRIBA MISS TJ SPRINGFIELD JOANNE CAWOOD Complainant(s)/Appellant(s) 

Platinum X Distibution and Entertainment (Pty) Ltd Respondent 

11 Feb 2011

Consumer complaints were lodged against Sexpo’s poster advertisement that was placed on various street poles around Cape Town during November 2010. 

The advertisement has the caption “GUARANTEED SIZZLE!” and depicts a woman and her upper body showing her large breasts with her nipples covered with red suspenders.

COMPLAINTS

In essence, the complainants submitted that the poster shows an image that depicts women as mere sexual objects and this is demeaning to them. The complainants further state that the image is too sexual and should not be exposed to young innocent children. Some complainants submitted that the posters were placed in and around school areas or roads leading to schools. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taking into consideration:

• Section II, Clause 1 – Offensive advertisement

• Section II, Clause 3.5 – Gender

• Section II, Clause 14 – Children

RESPONSE

The respondent submitted that before publishing the advertisement, it ensured that all correct laws and bylaws were adhered to. It submitted that it sent the advertisement to the Association for Communication and Advertising for pre-clearance to ensure that the graphic would not be offensive. It also took great care in the positioning as not to be near schools. 

It added that it has stopped using the advertisement and will not use it again in future. It is rolling out a new campaign that takes the complaints into account. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

At the outset, the Directorate notes that the Sexpo billboards and advertising has been the subject of more than one ASA ruling. In fact, in Sexpo / PJ Stoffberg and Others / 14296 (8 February 2010), the Directorate imposed a pre-clearance sanction on the Sexpo organisers in terms of which it had to pre-clear any advertising it intends to publish for a period of 12 months, which would automatically incorporate the period during which the current advertising was published.

However, the Directorate is mindful of the fact that the company has, according to the respondent, recently changed ownership. In any event, the respondent confirmed that it did get pre-approval from the ACA Advisory Services prior to publishing the advertising. This would suggest that, although the new owners do not appear to be aware of previous rulings on this matter, they are still inadvertently compliant with the relevant sanction.

Getting to the merits of the current dispute, the respondent confirmed that it would not use the advertisement in future again. It also submitted that it will consider the complainants’ views when designing future campaigns so as to ensure that all future graphics are in good taste.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent’s undertaking appears to address the complainants’ concerns and there is therefore no need for the Directorate to consider the merits of the matter at this time.

The undertaking is therefore accepted on condition that the advertisement is not used again in future in its current format.

Look & listen / S Hanuman / 16767

Ruling of the : ASA Directorate 

In the matter between: 

Sandesh Hanuman Complainant(s)/Appellant(s) 

Look & Listen Group (Pty) Ltd Respondent 

11 Feb 2011

S Hanuman lodged a consumer complaint against a Look & Listen brochure promoting various items on offer, including new games, DVD’s and music. 

One such item is a Blue Ray “Back to the future Trilogy (3Disc)” set advertised at R649.99”. 

COMPLAINT

In essence, the complainant submitted that the brochure is misleading s/he was unable to obtain the advertised product at two of the respondent’s outlets during November 2010, namely the Woodmead branch and the Fourways branch. The complainant interprets this to mean that the respondent is wilfully and deliberately misleading people. Had there been any particular conditions applicable to the sale of this product, they should have appeared on the brochure.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause II - Misleading claims

• Section IV, Clause 4 - Non-availability of advertised products

RESPONSE

The respondent submitted, inter alia, that:

The advertised product was in stock at the respondents Woodmead branch (one of only four that are already on a new system) but was incorrectly loaded on the system as “Back to future” instead of “Back to THE future” (our emphasis). This would prompt the system to reflect “Back to the future” as unknown though it was in stock. The mistake has since been rectified.

The brochure in question appeared on 28 October 2010, and its Fourways branch received its stock on 21 October 2010. Unfortunately, by 3 November 2010 this branch already sold out this item. As per normal procedure, new stock was ordered and delivered as per its weekly replenishment cycle. This ensures that stock is usually available at the relevant branches. 

The respondent has a current stock of 62 copies across its 30 stores nationally. The copies retails at R649,99 each and it has sold 21 copies over a period of five weeks. It is therefore clear that the respondent has enough stock to warrant the advertisement.

The respondent also attached two documents as proof that the advertised item was in stock and was sold at the Woodmead and Fourways branches. In addition, it elaborated on the cost of printing such brochures (which easily amounts to more than a million rand). It made the point that it would not make business sense to incur such expenses only to disappoint customers by not having stock. The fact that this is the first complaint of this nature in more than 40 years since it began operations illustrates the respondent’s commitment to integrity and customer satisfaction.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The Directorate notes that the initial problem arose out of a technical error rather than an intention by the respondent to deceive consumers. The error has since been rectified. The respondent has also indicated that it has replenished its stock at the two outlets in question, and that it has stock available at the moment.

In Game Gillette Blades / R Naidoo / 11291 (25 August 2008) the Directorate was faced with a similar situation and had to consider an allegation that Game did not hold enough stock at the time of a promotion. In dismissing the complaint, the Directorate held as follows:

“The Directorate accepts that it is normal practice for advertisers to allocate a certain amount of stock for a promotional or sale period. In order to substantiate that it had enough stock, the respondent submitted internal documents from its Group Buyer: Toiletries, Household Consumables and Batteries, which showed different promotional periods and the amounts the respondent sold during those periods. These records show that on similar promotions run during December 2007; January 2008; March 2008 and May 2008 it sold 6; 9; 11 and 8 promotional units respectively at this particular outlet. For [the] promotional period under consideration it held 9 units. The Directorate is therefore satisfied that the amount allocated was reasonable and that the respondent had a legitimate expectation of being able to supply the likely demand”.

Similarly in this instance, the respondent advised that it sold 21 units over a 5 week period of this particular item. It currently still holds 62 units on hand. The Directorate is satisfied that this shows that the respondent has a reasonable expectation of meeting any likely demand.

The Directorate is also mindful of the fact that this item appears to be somewhat of a collector’s item that retails at a significant cost. It would therefore not be reasonable to expect the respondent to hold large volumes of this item at each store, because in all likelihood not many units will be sold. The respondent’s sales figures to date appear to support such an understanding.

Given this, and given that this complaint could have been avoided if the item was correctly loaded on the system, the Directorate is satisfied that the advertising is not “deliberately misleading”, and that the respondent’s actions of fixing the inaccurate capturing on its system will adequately address the cause for concern. 

Coronation Fund Managers / L Doyle / 16776

Ruling of the : ASA Directorate 

In the matter between: 

Mrs Lauren Doyle Complainant(s)/Appellant(s) 

Coronation Fund Managers Limited Respondent 

11 Feb 2011

Mrs Doyle lodged a consumer complaint against a television commercial for Coronation Fund Managers that was featured on DSTV during November 2010.

The commercial is based on the true story of Christian the lion. It shows a baby cub being raised by two friends. When he grows too big to stay with them, he has to be released into the wild. The closing scene shows the two friends being reunited with an adult Christian.

The voice over says, inter alia, “In 1969, two friends bought a lion cub from a department store in London and named him Christian. Eventually he grew too big for that apartment and they had no choice but to release him into the African wild. Years later they decided to visit Christian. They were warned that he would not remember them. But memory proved more powerful than instinct.” The wording “TRUST IS EARNED” is then displayed on screen.

COMPLAINT

In essence, the complainant submitted that the commercial conveys dangerous ideas about wildlife in captivity. It is not cute to keep a lion in captivity like that. Furthermore, it is cruel to release an animal that was raised in captivity into the wild. In a time when awareness needs to be created about the plight of wildlife in South Africa this commercial is highly inappropriate.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section I, Clause 1.2 – Responsibility to the consumer

• Section II, Clause 19 – Use of animals in advertising

RESPONSE

The respondent submitted that its television campaign is a re-enactment of the real life story of John Rendall and Antony (Ace) Bourke’s experience with Christian the lion. From the onset its approach was one of respect and sensitivity, understanding that central to the commercial was the inclusion of lions. It is for this reason that it selected Mike Middleton as the director as he had experience in working with animals.

Legal rights to the story were negotiated and approval received from the ACA (Association for Communications and Advertising). When filming the commercial, the welfare of the lions was monitored by a veterinarian and inspector from the Animal Anti Cruelty League.

It further submitted documentation from Hamish Currie a veterinarian, as well as a report from the Animal Anti Cruelty League to confirm that no animals were harmed during the filming of the commercial. 

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The complainant submitted that the commercial would communicate dangerous ideas about wildlife in captivity. Furthermore, that the act of releasing animals raised in captivity into the wild was cruel.

In considering this matter the Directorate notes that animal neglect and abuse is a social problem in South Africa and warrants concern. However, the Directorate needs to determine whether the commercial as a whole is in breach of the relevant principles of the Code.

Clause 1.2 of Section I states that advertising should be prepared with a sense of responsibility to the consumer.

Clause 18 of Section II states that advertisers must satisfy the ASA that no animal is caused pain or distress in the course of making any advertisement. It also specifies that no advertisement may contain anything that might reasonably be thought to encourage or condone cruelty or irresponsible behaviour towards animals. It further requires that the animals used, and more particularly the actions they perform during the commercial must be independently supervised and approved by acceptable Animal Welfare Organisations.

It is an established principle that advertising needs to be considered objectively from the viewpoint of the hypothetical reasonable person who is neither overcritical nor hypersensitive. 

The Directorate is aware that the commercial is based on the true story of Christian the lion, who was bought by two friends from Harrods store in 1969. He eventually grew too big to stay with his owners and was introduced into the wild by George Adamson, a man renowned for his efforts to successfully rehabilitate lions into the wild. A few years later his owners flew to Kenya to visit him. The conservationist told them that Christian would not recognise them and requested that they be cautious. When they called out for Christian he lovingly leaped on them and immediately remembered who they were, which amazed many people.

The commercial does not depict anyone ill-treating the lion, instead it tells a tale that is heart warming. Furthermore, the commercial does not depict or condone any cruelty, nor encourage irresponsible behaviour towards animals. Instead, the owners love Christian so very much that they are shown bathing him, taking him for walks and playing with him. In fact, they want a better life for him and as a result decide to introduce him to the wild.

There can be no doubt that no hypothetical reasonable person would, as a result of seeing this commercial, consider the prospects of raising wild animals in captivity as something worth doing.

The Directorate also notes the Animal Anti Cruelty League’s submission as well as confirmation from veterinarian Hamish Currie that no lions used were stressed, harmed or abused in anyway in the making of the commercial.

For all the reasons above, the commercial does not contravene Clause 1.2 of Section I or Clause 18 of Section II of the Code.

The complaint is accordingly dismissed. 

Ster-Kinekor 3D / Nu Metro / 16749

Ruling of the : ASA Directorate 

In the matter between: 

Nu Metro Cinemas A division of Avusa Entertainment Investments (Pty) Ltd Complainant(s)/Appellant(s) 

Ster-Kinekor Theatres A division of Primedia (Pty) Ltd Respondent 

10 Feb 2011

BACKGROUND

In Ster-Kinekor 3D / Nu Metro / 16749 (2 December 2010) the Directorate ruled that advertisements for Ster-Kinekor’s 3D theatres that appeared in several malls in South Africa on, inter alia, parkade booms, lift doors, escalators and hanging banners were misleading and in contravention of Clause 4.2.1 of Section II of the Code. the advertising material containing the claim “THE ONLY PLACE TO TRULY EXPERIENCE 3D”.

The respondent was instructed to withdraw the claim within the deadlines stipulated in Clause 15.3 of the Procedural Guide and not use the claim again in its current format in future.

SUBSEQUENT TO THE RULING

On 14 December 2010, the respondent sent a letter to the ASA dealing with the actions taken to comply with the ruling in specific media categories.

It stated, inter alia, that billboards, bus shelters and other external signage can only be replaced by 31 March 2011, but that it was in the process of printing vinyl stickers to cover some of the offending wording. It added that building wraps would be removed by 31 March 2011 and booms, escalators, lift doors and hanging banners would be removed by latest 1 March 2011.

It explained that many of its contractors and suppliers are unavailable over the Christmas period, which is why it is not possible to remove these items earlier.

BREACH ALLEGATION

On 13 January 2011, the complainant, through its legal representatives Nortons Inc, lodged a breach allegation. In essence, it submitted, inter alia, that despite the deadlines as contained in the ASA ruling, the misleading claim appeared in an advertisement in the Star newspaper of 10 December 2010, a week after the respondent was obliged to comply with the ruling. The deadline to submit or amend advertising for this newspaper is a day prior to the advertisement appearing. The respondent therefore had ample opportunity to amend the advertisement prior to its publication. On 11 December 2010 the advertisement also appeared on Saturday Star newspaper. A copy of the advertisement was attached to the complaint.

The complainant submitted, inter alia, that a letter was sent to the respondent on 15 December 2010, bringing to its attention the breaches of the ASA ruling, and demanding the withdrawal of the offending misleading claims. A copy of the complainant’s letter was attached to the breach allegation.

It submitted that the respondent’s reply to the letter was not satisfactory, and lacked any legal basis for the continued breaches of the ASA ruling. A copy of the reply was also attached to the complaint.

The complainant submitted that the respondent’s infringement of the ASA ruling appeared on the following medium:

Outdoor Advertising (Seen during January 2011)

In the form of street pole advertising on Rivonia road opposite Sandton City. A photograph of the advertisement was attached.

A billboard containing the misleading claim on William Nicol drive, across the Grosvenor Shopping Centre. A photograph was attached.

A billboard containing the misleading claim was displayed outside Bryanston Shopping centre. A photograph was also attached.

A billboard containing the misleading claim was displayed outside the Northgate Shopping Centre. A photograph was attached.

Packaging

The complainant submitted, inter alia, that, given the fact that the respondent was granted additional time within which to respond to the complaint, the three month period should be reduced by a corresponding period of time.

On 19 December 2010 the respondent was still displaying the misleading claim in the form of the banners on the escalators in Northgate Shopping Centre. A photograph of the banner was attached.

On 4 January 2011 the misleading claim appeared in the form of banners in Gateway Shopping Centre in Kwa-Zulu Natal. A photograph was attached.

On 7 January 2011 banners with misleading claim was displayed at the Bridge Shopping Centre in Port Elizabeth. A photo of the banner was also attached.

Pamphlets

On 14 December 2010 the respondent was distributing postcards still displaying the misleading claim at Sandton City Shopping Centre. A photograph of the postcard was attached to the complaint.

The complainant submitted, inter alia, that these violations of the ASA ruling by the respondent has caused, and continued to cause irreparable harm to the complainant. it is important to note that the respondent’s breaches occurred over the local cinema industries’ busiest period (namely December and January) when the largest number of consumers are at the very places the misleading claim is displayed.

The complainant requested the ASA Directorate to ensure that the respondent is ordered to withdraw, with immediate effect, all remaining advertising which include the misleading claim and no extension should be given to the respondent to respond to this objection.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

In light of the breach allegation the Directorate considered Clause 15 of the Procedural Guide (Enforcement of rulings) as relevant.

RESPONSE

The respondent submitted, inter alia, that it has been actively trying to comply with the ruling and has to date removed most of the advertising in which the misleading claim appeared. A detailed list of all action taken was submitted together with the response.

It submitted, inter alia, that it respected the ruling and will comply with same and if it had the intention to ignore the ruling it would not have amended and / or removed most of its advertisements countrywide, communicated with the ASA prior to receiving the breach allegation, committed to comply with the ruling, and placed on record which advertisements it would not be able to withdraw in time.

It submitted that with outdoor, pamphlets, posters, leaflets and packaging the ASA has the discretion to determine a new deadline. While true that the time frame to comply should be reduced by the number of extra days it took to respond to the complaint (five days), it only received the ruling on 7 December 2010, notwithstanding the ASA’s attempt to send same to us on 2 December 2010. It could only begin compliance of the ruling upon receipt of same, that is on 7 December 2010 and all time periods to comply should be calculated from such date. It clarified that its Legal Manager was on leave during the period when the ruling was disseminated. Despite the fact that an assistant confirmed receipt, the respondent only received the ruling on 7 December 2010. Seeing that it only received a ruling a week after it was handed down, it is unreasonable to hold it to deadlines which were impossible to meet.

Most contractors as well as most staff went on leave from 10 December 2010 until 10 January 2011. It was virtually impossible to have the relevant staff / contractors available in order to remove such advertisements and fully comply and/or ensure compliance of the ruling during that time. This is partly why it approached the ASA on 14 December 2010 and advised of certain difficulties and proposed withdrawal periods. At that time, the ASA advised that it would be closing between 15 December 2010 and 3 January 2011, and would address the respondent’s letter and proposal if further complaints on this matter were received.

Regarding the outdoor advertising mentioned, it submitted that, even though it was prejudiced by the festive period, it continued to negotiate to have the advertising on outdoor media removed despite the fact that such advertising is regarded as “packaging” and therefore has a 3 month deadline for withdrawal. It initially advised that the billboards, bus shelters and other external signage could only be removed by 31 March 2010. However, it managed to negotiate the removal of the advertising on these media by 31 January 2011.

The respondent added that it has never refused to withdraw the advertising, but was unable to comply within the time frame stipulated by the Code regarding certain advertisements and advised the ASA accordingly. Therefore there can be no violation of the ruling as correspondence was sent to the ASA proposing new deadlines.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

Clause 15.5 of the Procedural Guide states, “Offending advertising is to be withdrawn from every medium in which it appears, notwithstanding that the complaint did not specifically refer to that particular medium”. The relevant deadlines for withdrawal are stipulated in Clause 15.3 of the Procedural Guide.

The documentation at hand requires the Directorate to effectively consider and rule on three issues:

Did the Directorate grant the respondent different deadlines to those stipulated in the Code?

When would the respondent’s deadlines to comply start running?

Is the respondent in breach of the relevant deadlines?

Did the Directorate grant the respondent different deadlines to those stipulated in the Code?

On 14 December 2010, the respondent wrote to the ASA and advised that, while it is disappointed at the ruling, it is still committed to comply. It explained that one or two print executions could not be stopped in time, and would this still carry the offending claim, but that these would be isolated incidents. It added that all television and radio advertising had already been withdrawn.

With regard to what it termed “Outdoor’, the respondent advised that the billboards, bus shelters and other external signage could only be removed and replaced by 31 March 2011, but that it was in the process of printing stickers to cover the claim in a suitable manner.

It also dealt with advertising appearing on building wraps, as well as security booms, escalators, lift doors and hanging banners, and advised that these would be removed in March 2011 due to certain operational difficulties as a result of the festive season and lack of availability of contractors, printers etc.

The letter ends off “We trust that you understand the difficult position we are in and the impossibility for us to comply regarding some of the outdoor advertising at this time. We undertake that we are doing everything we possibly can to withdraw such advertising and all advertising will be removed by the dates stipulated herein. We look forward to hearing from you”. According to the respondent, it was advised telephonically that the ASA would be closing the following day, only to reopen on 3 January 2011, and that it would address this matter “if a further complaint was lodged against [the respondent] … regarding the misleading claim”.

It is standard practice that the ASA does not advise, prior to a dispute, whether or not an advertiser’s actions and /or advertising would be problematic. The ASA is a reactive organisation and will therefore only take action when officially required to do so by any party to a dispute. While the respondent advised of difficulties it may face, it did not actually request an extension to comply. Had it done so formally, the Directorate would have followed the required processes and afforded the complainant an opportunity to comment on the request before ultimately granting or refusing it (refer Cell C / Vodacom & Others / 16341 (21 October 2010) for recent example). This was not done as the Directorate saw no need, given the contents of the respondent’s letter.

The implications of this are that there was no specific extension granted, and as such the deadlines communicated in Clause 15.3 of the Procedural Guide still applied.

When would the respondent’s deadlines to comply start running?

Given that the ruling dated 2 December 2010 did not make any mention of reduced (or for that matter extended) deadlines, the Directorate regards the deadlines stipulated in Clause 15.3 of the Procedural Guide as appropriate.

The respondent makes much of the issue that its Legal Manager was on leave during the period when the ruling was disseminated to the parties, and argues that its deadline to comply should only start running on 7 December 2010, which is when its Legal Manager returned to the office.

The Directorate rejects this argument. The respondent concedes that the ruling was successfully communicated to its office on 2 December 2010, and admits that an assistant acknowledged receipt.

Clause 8.9 of the Procedural Guide sets out the deadlines to lodge an appeal to any Directorate ruling. It states that an appeal may be lodged “… within ten days of the date on which such party is informed of the ruling …”. Similar procedures are outlined in Clauses 9.8 and 10.8, which deals with appeals in relation to rulings passed down by the Advertising Standards Committee (ASC) or the Advertising Industry Tribunal (AIT). Here too, the relevant appeal period commences from the day that the ruling is “received” by the respective parties.

The fact that the respondent did not consider the ruling until nearly a week later does not automatically afford it additional time to comply. This would not be a reasonable nor practical approach.

There is no dispute that the ruling was successfully transmitted to parties on 2 December 2010, and as such, the respondent’s deadlines to withdraw started running on 2 December 2010.

Is the respondent in breach of the relevant deadlines?

The respondent submitted a list detailing its compliance to the ruling, and illustrating where it has successfully changed or removed its “Outdoor Spectaculars”. However, the list does not indicate the dates in which such actions were taken. As such, this list is of no material significance for the purpose of this ruling. 

Considering the deadlines stipulated in Clause 15.3 of the Procedural Guide, the appropriate deadlines would be as follows:

Print media – “immediately as deadlines permit” (which implies that immediate action has to be taken to remove all advertising that has not yet been printed and published)

Outdoor – “two weeks or as determine otherwise by the ASA” (given that no other deadline was imposed by the Directorate, the two week period stands)

Pamphlets – “as determined by the ASA”. The ruling dated 2 December 2010 expressly noted that the claim must be withdrawn with immediate effect. The onus was therefore on the respondent to immediately stop handing out these pamphlets.

Packaging – “three months or as determined otherwise by the ASA”. It is expressly noted, however, that the parties appear to have an incorrect interpretation of what would be regarded as packaging. From the discussions below it will be clear that the deadlines in relation to packaging are not relevant to this dispute.

Print media

In relation to the advertisements appearing in The Star and the Saturday Star on 10 and 11 December 2010 respectively, the respondent advised that these executions either “… managed to slip through …” or could not be stopped due to the fact that the respondent’s Legal Manager did not consider the contents of the ruling until her return from leave nearly a week after the ruling was disseminated.

Outdoor

The respondent appears to lump billboards, bus shelters, electronic boards and other external signage under the heading “Outdoor”, whilst regarding building wraps, security booms, escalators, lift doors and hanging banners as “packaging”. It does not, however, offer any explanation for this.

The Directorate expressly notes that it does not regard building wraps, security booms, escalators, lift doors and hanging banners as “packaging”. In fact, when consulting the “Out of Home Classification Matrix” as obtained from Out of Home Media South Africa (OHMSA), the Industry Representative organisation, it becomes apparent that advertising of the above nature fall within the matrix of outdoor advertising, which has a two week deadline stipulated in Clause 15.3 of the Procedural Guide.

In terms of this, the respondent ought to have removed all such material by or before 17 December 2010 (given that 16 December 2010, which would have been the last day of the stipulated two weeks, is a public holiday).

From the breach allegation, relevant advertisements carrying the offending claim were seen at various locations around Johannesburg well into January 2011

Pamphlets

The complainant submitted that the respondent was still disseminating pamphlets containing the offending claim at Sandton City on 14 December 2010. A copy of such a pamphlet was submitted to the Directorate. The respondent did not address this, and by implication does not deny this.

Given the above, it is clear that the respondent has not complied with the Directorate ruling dated 2 December 2010, and is therefore in breach of Clause 15 of the Procedural Guide.

The Directorate does not, however, believe sanctions are appropriate at this time, as the respondent does not, at this time, appear to be a habitual offender, and has not demonstrated the intent to circumvent the Code or any ASA rulings.

The respondent is cautioned, however, that the responsibility to ensure compliance with the ASA ruling lies with it. Should further justified breach allegations be received, the Directorate may consider the imposition of additional sanctions as allowed for in Clause 14 of the Procedural Guide. This ruling may also be taken into consideration at such a time.

The breach allegation is therefore upheld but no sanctions are imposed on the respondent at this time. The respondent is instructed to immediately withdraw the claim from wherever it may appear. 

A Vogel Neuroforce / S Kaye / 16323

Ruling of the : ASA Directorate 

In the matter between: 

Sydney Kaye Complainant(s)/Appellant(s) 

SA Natural Products (Pty) Ltd Respondent 

09 Feb 2011

Ms Kaye lodged a consumer complaint against the respondent’s advertisement appearing in, inter alia, the Weekend Argus during 2010. It promotes the respondent’s “Neuroforce” product as a “… natural product that provides support to the central nervous system”. It also contains the following claims:

“An excellent central nervous system tonic if you are:

o Depressed, tearful

o Irritable, over sensitive, insecure

o Emotional, sad, unhappy, angry

o Hypersensitive, apathetic, confused

o Nervous, scared, fearful, on edge

o Tired, restless”;

“… contains 14 different ingredients, each one working like a key. Your body will choose what it needs”;

“Take it every ten minutes in very stressful situations, otherwise two to five times a day until you feel that you are over the worst …”

COMPLAINT

In essence, the complainant submitted that the respondent’s advertisement misrepresents this product as medically useful when there is no actual evidence of this. The product may well be bought and trusted by people who need real medical intervention.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 – Misleading claims

RESPONSE

The respondent submitted that the advertisement and the claims made therein are based on the principles of homeopathy, of which it appears that the complainant is not informed.

In support of its efficacy claims, it submitted a letter of verification from Dr David Naudé, Senior Lecturer, Research Co-ordinator and Clinical Director of the Department of Homeopathy of Durban University of Technology. His CV was also submitted.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

At the outset it must be noted that medicinal products cannot be treated as an ordinary general commodity. They have the potential for harmful as well as beneficial effects and can cause serious problems if not used safely. For this reason, there are specific regulations that strictly control the advertising and promotion of medicinal products, and which are not administered by the ASA.

The scope of this ruling is limited to the subject matter of the complaint brought to the ASA, namely whether the claims concerning the efficacy of the respondent’s product can be substantiated. The ASA is not able or authorised to rule on the quality or safety of the product in question, and this ruling must be interpreted and applied accordingly.

Clause 4.1 of Section II requires advertisers to hold evidence or verification for all efficacy claims. it further stipulates that such evidence or verification shall either emanate from, or be evaluated by an independent and credible entity, who is “… an expert in the particular field to which the claims relate …”.

In such cases, the Directorate has two key considerations:

Is the expert put forward an independent and credible expert in terms of the requirements of Clause 4.1 of Section II of the Code? 

Does the expert expressly verify the claims in question are true for the product advertised when used as recommended?

Dr Naudé is a registered Homoeopath, and according to his CV has a Masters Degree in Technology: Homoeopathy as well as an International Diploma in Iridology. His Masters Dissertation was titled “The efficacy of a topical Homoeopathic complex (Apis mellifica D3, Aloe vera Ø, Calendula officinalis Ø, and Urtica urens Ø) in the treatment of sunburn”.

He has, in addition to the above, also supervised Masters Dissertations on topics including menopause, acute sinusitis, Generalised Anxiety Disorder, Attention Deficit Hyperactivity Disorder (ADHD), patient satisfaction at Homoeopathic day clinics, and the perceptions of the profession of Homoeopathy in general. Other current dissertations relate, inter alia, to nicotine withdrawal symptoms and a comparison of homoeopathic preparations used on patients taking diabetes medicine (Metformin). In addition, he has jointly supervised dissertations on topics relating to nocturnal enuresis in children, ADHD, acne, Primary Insomnia, and the effect of Spinal Manipulation Therapy combined with Homoeopathic preparations for treatment of migraines.

He has published one research article which deals with the efficacy of Homoeopathic Simillimum on Insomnia.

In Homemark Slim Coffee / HA Steinman / 12988 (25 March 2010), the Final Appeal Committee (the FAC) provided the following clarity in terms of who should be regarded as an “expert” for the purposes of Clause 4.1 of Section II of the Code. It stated as follows:

“O’Dowd on the Law of Evidence in South Africa points out: ‘An expert should preferably be a person who, in the course of his profession, has acquired not only theoretical knowledge, but also practical experience of the matters on which he is to testify. It is, however, impossible to lay down any general test more precise than the questions: ‘Is he skilled?’ ‘Has he special knowledge which gives him more opportunity of judging than other people?’.”

It is also worth noting that an expert cannot be deemed an “expert” in comparison to other people who are not practising in the relevant field. For example, a doctor who has just qualified as a surgeon would not automatically be deemed an “expert” surgeon simply because he has the skill to perform surgery, which the average man on the street does not.

The status of “expert in the particular field to which the claims relate” as required by the Code implies that the entity put up as an expert must have obtained knowledge and/or experience and/or skills that sets him apart from a general person practicing in the relevant field.

Considering the above, and more particularly keeping in mind the nature of the claims made, which all relate to anxiety, depression, emotionality and other symptoms of mood disorders, the Directorate is not satisfied that Dr Naudé qualifies as an “expert” in the relevant field. He has not ex facie published any research in this field, and has, at best, supervised a hand full of student dissertations that may potentially be related to this subject matter. 

In addition to this, it is worth noting that nothing before the Directorate suggests that the respondent’s product as a whole, has ever been tested to confirm that it can deliver the claimed effects when used as recommended.

Given the above, the Directorate does not accept Dr Naudé as an independent and credible expert in the relevant field, nor does it accept the substantiation submitted by the respondent.

The advertisement in question is therefore in contravention of Clause 4.1 of Section II of the Code.

Given the above finding:

The advertisement must be withdrawn; 

The process to withdraw the advertisement must be actioned with immediate effect on receipt of this ruling; 

The withdrawal of the advertisement must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and

The advertisement may not be used again in its current format.

The complaint is upheld

Breast Assured / HA Steinman / 16523

Ruling of the : ASA Directorate 

In the matter between: 

Dr Harris Steinman Complainant(s)/Appellant(s) 

Lifecode Vitality cc Respondent 

09 Feb 2011

Dr Steinman lodged a consumer complaint against advertising appearing on the respondent’s website www.breastassured.co.za. In particular he took issue with the following claims:

On the homepage:

“… a company run by women with products developed by women …”

“Bigger breasts make them feel more confident. But padded bra’s and push-ups are not a solution”

“The Breast Assured™ Cream is a blend of herbs and nutrients that help promote beautiful breasts. Gently massage the Breast AssuredTM Cream to help firm, and reduce stretch marks”.

On the “Product Info” page:

“Breast assured is an all-natural herbal dietary supplement”

“What you might feel:

o Tingling in breast

o Tightening and firming

o Tenderness”

On the “New Products” page:

“Kigelia: … The Lebou of Green Cap matrons frequently use the pulp of the ripe fruits as decocte per os (extract orally) and as friction on the young women’s breast in order to endow them with well-developed bust [2]”.

The website also has a “Testimonials page that features testimonials by several women.

COMPLAINT

In essence, the complainant took issue with the above claims on the basis that they convey the message that the product can increase breast size or firm breasts and reduce stretch marks. There is, however, no scientific evidence for any such claims.

Similarly, the claim that this product is an “all-natural herbal dietary supplement” is untrue, because some of the ingredients are used as therapeutic agents, and some are not classified as herbal supplements.

The complainant added that there is no proof that they product, a cream, is absorbed through the skin or has any effect on the underlying tissue. In addition, the anecdotal references to people using these ingredients for larger breasts are not adequate in terms of the ASA’s requirements.

Finally, the complainant pointed out that some of the testimonials used on the respondent’s website were also used for its previous product formulation, which contained damiana. This leads the complainant to believe that many of the testimonials have been fabricated, and reaffirms that there is no unequivocal proof that the results claimed are actually as a result of using the respondent’s product.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 – Misleading claims

• Section II, Clause 10 – Testimonials

RESPONSE

The respondent firstly pointed out that some of the pages objected to by the complainant may well have changed in the meantime, given that it is updating and amending its website regularly in relation to the complainant’s objections. It also referred the Directorate to disclaimers which appears on its “Contact Us” page. This reads:

“Statements regarding these products have not been evaluated by the US Food and Drug Administration (or any South African government agency or medical organization). These organizations do not evaluate or check herbal ingredients.

These products are not intended to diagnose, treat, cure or prevent any infection or disease. Consult with your physician for diagnosis or treatment. Use herbs as per instructions and always observe for any allergic reactions.

The information presented on this site is not offered with the intention of diagnosing any disease or condition or prescribing any treatment. It is accessible as information and for educational purposes only. The products are for use in the maintenance and promotion of good health in conjunction with the advice of a registered medical practitioner. Any perceived association with information presented on this website and with products sold on the website should not be construed as an indication of the products efficacy.

In the occurrence that any individual should use the information presented on this website without a registered medical practitioners approval, that individual will be diagnosing for him or herself.

No blame is assumed by the author, publisher or distributors of this information should the information be used in place of a registered medical practitioners services. No guarantees of any kind are made for the performance or effectiveness of the products mentioned on this website. In addition, this information is based exclusively on the traditional and historic use of a specified herb or on clinical trials that are normally not recognized by any South African government agency or medical organization. 

This information has not been evaluated by the US Food and Drug Administration, or any South African government agency or medical organization, nor have the products undergone double-blind trial studies that are required before a particular product can substantiate making claims of any sort”.

The respondent also questioned the complainant’s bona fides and suggested that he is abusing the ASA for the gain of some unknown pharmaceutical interest.

It also submitted a response to each of the complainant’s objections, the relevant aspects of which will be dealt with in more detail below. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

Preliminary issues

The respondent took issue with the complainant’s status and alleged that there is a distinct possibility that the complainant might be motivated by large pharmaceutical companies to lodge these complaints.

It has not, however, submitted any evidence of such, and the Directorate therefore has no reason to investigate this bald allegation at this time. Over the years the complainant’s status has come under attack on more than one occasion, and as of yet, the ASA has not seen any evidence to show that he is more than an activist.

As such, and in the absence of any evidence to the contrary, the Directorate will regard the complainant as falling within the definition of a “consumer complainant” as outlined in the Code.

Voluntary undertakings

The respondent submitted that it has removed the claim “The Lebou of Green Cap matrons frequently use the pulp of the ripe fruits as decocte per os (extract orally) and as friction on the young women’s breast in order to endow them with well-developed bust [2]” until it has had a response from the expert it is consulting on this issue.

It also clarified that it has removed the testimonials that were prior to the product formulation change.

Finally it added that it has corrected the grammatical error insofar as the claim “Breast assured is an all-natural herbal dietary supplement” is concerned.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

While the respondent’s actions in removing these claims and testimonials appear to address the complainant’s concerns, the Directorate notes with some concern that the respondent has given similar undertakings in the past (refer Breast Assured / HA Steinman / 14951 (8 April 2010) for context). The respondent is cautioned that merely giving voluntary undertakings in an effort to put a complaint to bed is not generally regarded as acceptable. the Directorate also points out that the Procedural Guide expressly allows for such voluntary undertakings to be considered for the purpose of considering sanctions, should the need arise.

While the Directorate accepts the respondent’s current undertakings, it cautions the respondent to ensure that it does not exploit the Directorate’s leniency towards such undertakings in an inappropriate manner.

These undertakings are therefore considered on condition that the claims and testimonials in question are not used again in their current format in future.

Testimonials still in use

From the respondent’s comments, it appears that it is still relying on some testimonials to sell the product. It explained that it has a disclaimer on its website that specifically advise readers that the testimonials “…on this web site are the individual users experience and should not be interpreted as an indication of the kind of results you will get”. It added that it has the original emails from those that are used, but it is in the process of obtaining formal signed releases from those being used. It confirmed that this process is not complete.

Clause 10 of Section II specifically requires that testimonials should not be used in a manner that could mislead or otherwise contravene any of the principles in the Code. It also specifies that the advertiser should hold signed and dated copies of such testimonials.

The response clearly indicates that it does not currently have signed and dated copies of the relevant testimonials available.

As such, the testimonials on the respondent’s website are in breach of Clause 10 of Section II of the Code.

In light of the above, the respondent is required to:

withdraw the testimonials in their current format;

the process to withdraw the testimonials must be actioned with immediate effect on receipt of the ruling; 

the withdrawal of the testimonials must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and 

the testimonials may not be used again in its current format

The respondent’s attention is drawn to the provisions of Clause 15.5 of the Procedural Guide.

This aspect of the complaint is upheld.

The Directorate also specifically draws the respondent’s attention to Clause 10.3 of Section II, which states that “Testimonials should not contain any claims to efficacy which cannot justifiably be attributed to the use of the product, and any specific measurable results claimed should be fairly presented. Where ‘before’ and ‘after’ claims are made, they should be capable of substantiation, expressed and illustrated in such a way as to permit a fair comparison to be made”.

The Directorate has held on more than one occasion that when a testimonial creates the expectation of “if worked for them, it will work for you”, such claims require substantiation in relation to the respondent’s actual product (refer Organo Slim / A Blom / 16330 (16 November 2010) and Herbex Weight Loss / HA Steinman / 12944 (14 July 2009) for examples). In addition, the principle established is that the Directorate does not accept testimonials as proof of general efficacy claims.

Substantiation

Clause 4.1 of Section II requires advertisers to hold evidence or verification for all efficacy claims. It further stipulates that such evidence or verification shall either emanate from, or be evaluated by an independent and credible entity, who is “… an expert in the particular field to which the claims relate …”.

The complainant took issue with the fact that the respondent’s website infers that its product will deliver larger and firmer breasts, which has not been substantiated in any form.

Besides relying on various disclaimers it has put on its website, the respondent argued that any inference that its product would enlarge and/or firm and/or tighten the breasts is purely subjective, and cannot be in contravention of the Code.

The Directorate, however, adopting a reasonable and objective view when considering the respondent’s website, does not agree with this argument. The website contains phrases such as:

“Our mission … is to stop ladies feeling embarrassed about their small breasts. Women are nervous to show their breasts off … Bigger breasts make them feel more confident …”

“Gently massage the … Cream to help firm, and reduce stretch marks …”

“… If you could naturally stimulate these changes in the levels and concentrations of these hormones [cited as Estrogen, Progesterone, Prolactin, Human Growth Hormone and GF Compounds. GF Compounds], you could restimulate breast growth”

“Bigger breasts make them feel more confident. But padded bra’s and push-ups are not a solution”

“The Breast Assured™ Cream is a blend of herbs and nutrients that help promote beautiful breasts. Gently massage the Breast AssuredTM Cream to help firm, and reduce stretch marks”.

What you might feel:

o Tingling in breast

o Tightening and firming…”

The testimonials used are also packed with references to increased breast size and fuller and firmer breasts. Similarly, the information contained under the editorial content “Extract From Breast Enlargement Magazine” also deals extensively with the positive effects of having larger breasts.

The Directorate is cognisant of the fact that the aim of any commercial advertisement is to convince people to buy the product or utilise the service advertised. There can be no doubt that, looking at the respondent’s advertisement as a whole, the hypothetical reasonable person would interpret it to imply that the respondent’s product can deliver similar favourable results in terms of enlarging and/or firming female breasts.

No substantiation for such claims has been submitted.

The respondent’s advertising as complained of is in breach of Clause 4.1 of Section II of the Code.

In light of the above, the respondent is required to:

withdraw the advertising in its current format;

the process to withdraw the advertising must be actioned with immediate effect on receipt of the ruling; 

the withdrawal of the advertising must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and 

the advertising may not be used again in its current format

The respondent’s attention is drawn to the provisions of Clause 15.5 of the Procedural Guide.

This aspect of the complaint is upheld.

Finally, the complainant requested proof that the company is run by women and that the products were developed by women as claimed on the website.

The respondent argued that the complainant was being pedantic.

Besides the fact that the claim is clearly capable of substantiation as governed by Clause 4.1 of Section II of the Code, the Directorate also notes that the claim in question reads “Our mission as a company run by women with products developed by women, is to stop ladies feeling embarrassed by their small breasts”.

There is no doubt that this claim is intended to resonate with women who have concerns about their own breast size. As such, it is used as a marketing tool to create the impression that “the product was developed by someone who gets what I am going through”.

The request for substantiation is therefore not pedantic or, as the respondent puts it, “frivolous harassment”. Here too, the respondent submitted no evidence to verify that the claim is true.

Given this, the claim “…a company run by women with products developed by women …” is currently unsubstantiated and in breach of Clause 4.1 of Section II of the Code.

In light of the above, the respondent is required to:

withdraw the claim in its current format;

the process to withdraw the claim must be actioned with immediate effect on receipt of the ruling; 

the withdrawal of the claim must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and 

the claim may not be used again in its current format

The respondent’s attention is drawn to the provisions of Clause 15.5 of the Procedural Guide.

This aspect of the complaint is upheld.

Finally, as a cautionary note to the respondent, the Directorate notes that this is the third adverse ruling against the respondent in less than a year. The Directorate may well consider imposing sanctions as contemplated in Clause 14 of the Procedural Guide on the respondent in the event of further adverse decisions of any nature. 

Vodaworld Laptop Contract / M Waldner & Another / 16370

Ruling of the : ASA Directorate 

In the matter between: 

Marichen Waldner Kobus ven Der Walt Complainant(s)/Appellant(s) 

Vodacom Service Prtovider Company (Pyt) Ltd t/a Vodacom Respondent 

09 Feb 2011

Consumer complaints were lodged against Vodacom print advertisements promoting the Linkbook laptop Internet subscription deal. The advertisements appeared in various magazines and newspapers during August 2010.

Both versions of the advertisement as submitted by the complainants states, inter alia, “LINKBOOK INTERNET LAPTOP FREE*” and “Only R99pm for a computer PLUS internet”.

One advertisement also contains the branding “vodashop” and “vodacom” whereas the second advertisement contains the branding “vodaworld”.

COMPLAINTS

In essence, the complainants submitted that the advertisement is misleading as the advertised product is not available at Vodaworld and other Vodacom outlets at the advertised price per month. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.2.1 – Misleading claims

• Section IV, Clause 4 – Non-availability of advertised products

RESPONSE

Stefan Vos Marketing Regulations Advisers, on behalf of the respondent, submitted, inter alia, that:

It had limited deals available at the reduced price, and stocked up a total of 2430 units, which is significantly more than the 370 units moved per month prior to the special. However, despite this increased stock, the response to the offer was overwhelming and the stock available at the special price was depleted in less than a month. 

The promotion was placed in media where the material deadlines for artwork passed prior to the available stock being depleted. Subsequently the offer reverted to its standard pricing of R159 per month.

It has realised that media with long booking deadlines are impractical for sale promotions and as such would in future ensure that such promotions are placed in media spots that allow for artwork to be updated up to a day or two before the advertisements are published. This should avoid similar instances in the future.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, that undertaking is accepted without considering the merits of the matter.

The response indicates that the respondent:

Increased its stock levels in a manner that it believed would meet any likely demand created (an assumption that subsequently proved to be wrong, but for the sake of this ruling indicates an attempt and ensuring availability).

Has learnt from this experience and will subsequently place such promotions in media with shorter printing deadlines, which means that if will be able to withdrawn inaccurate advertisements at a moment’s notice, thus minimising the likelihood of having advertising published that has since expired.

The respondent’s undertaking therefore appears to address the complainants’ concerns and there is therefore no need for the Directorate to consider the merits of the matter.

The undertaking is accepted on condition that the advertisements in question are not used again in future in their current format. 

4 In 1 Penis Formula / Z wadee / 16870

Ruling of the : ASA Directorate 

In the matter between: 

Mrs Zenobia Wadee Complainant(s)/Appellant(s) 

Khalid Respondent 

09 Feb 2011

Mrs Wadee lodged a consumer complaint against a pamphlet being distributed throughout the Lenasia area.

The one side of the pamphlet is headed “4 in 1 Penis FORMULA” and states, inter alia,

1. “PRO-ENLARGER (10-25CM)

2. EJACULATION (DELAY POWDER & CREAM)

3. ROCK ERECTION (HERBAL PILLS)

4. LIBIDO ENHANCE (SEX TEA)

(BUY 1 PROGRAMME FOR 4 PURPOSES)”

Below this wording, an image of a woman with exposed breasts and an image of a man peering down his pants are shown.

The reverse side of the pamphlet is headed “SUPER FIX” and lists the conditions that “Mulondo Herbal Remedies” are able to assist with namely, erectile dysfunction, abnormal ejaculation, diminished libido, enlarging the penis, breast and vaginal tightening.

COMPLAINT

In essence, the complainant submitted that the pamphlet features images that are unsuitable and distributed to minors. Given that these pamphlets are distributed at traffic intersections to all, including children, this is problematic. Furthermore, the efficacy claims made are misleading.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section I, Clause 1.2 - Responsibility to the consumer

• Section II, Clause 1 - Offensive advertising

• Section II, Clause 14 - Children

RESPONSE

Despite all reasonable efforts made to elicit a response from the advertiser, no response was received. The Directorate therefore had no alternative but to rule on the matter based on the information available.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The proliferation of charlatan healers in recent years is concerning, especially as they tend to use unregulated forms of media, such as flyers distributed by hand, to promote their businesses based on unsubstantiated claims and offensive images. The ASA has ruled against such advertisements on numerous occasions in recent years, and it has hoped that the appropriate authorities will address this issue, as it is no doubt causing harm to the credibility of legitimate healers and practitioners and this industry at large.

Clause 14 of section II states, inter alia, that advertisements addressed to or likely to influence children should not contain any statement or visual presentation which might result in harming them, mentally, morally, physically or emotionally.

Clause 1 of Section II, inter alia, prohibits advertising from offending people in an unjustified manner.

The advertisement lists various conditions that the respondent is able to assist with, all of which relate to anatomical issues. A photograph of a woman with exposed breasts and another of a man looking down his pants are featured. Other images and wording used are also of an adult nature. There can be no doubt that it is inappropriate for public viewing, because not all people would chose to be exposed to such advertising. This problem is exacerbated when children are likely to be exposed to it, which appears to be the case.

In light of the above, the advertisement is likely to be harmful to children and in contravention of Clause 14 of Section II of the Code.

In addition, the graphic nature of the image may also offend a hypothetical reasonable person who wishes not to be exposed to nudity and commentary of this nature. As such, the pamphlet is also in contravention of Clause 1 of Section II.

In light of this, it is clear that the advertisement was not prepared with a sense of responsibility, and is therefore also in contravention of Clause 1.2 of Section I.

Given the above, the respondent is required to:

withdraw the advertisement in its current format;

the process to withdraw the advertisement must be actioned with immediate effect on receipt of the ruling; 

the withdrawal of the advertisement must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and

the advertisement may not be used again in its current format.

In view of the fact that the respondent has failed to respond and an adverse ruling has been made, the ASA will issue an Ad Alert to its members with reference to the advertisement in question.

While the Directorate accepts that it may not have the ability to enforce this ruling on the advertiser directly, the Ad Alert will serve to inform the media at large of this decision, which should prevent the respondent from advertising in regular media.

The complaint is upheld. 

SAB & SA Cricket Team / ACC / 16841

Ruling of the : ASA Directorate 

In the matter between: 

The Addiction Campaign Complainant(s)/Appellant(s) 

South Africa Breweries Limited Respondent 

09 Feb 2011

The Addiction Action Campaign lodged a consumer complaint against a television commercial for South African Breweries (SAB) that was aired during November 2010. 

The commercial tells the story of five fans of the South African cricket team. They are shown travelling through India in search of the team while transporting a large wooden crate. When they reach the boardroom where the cricketers are busy preparing, they open the crate to reveal a braai, a number of crates of Castle beer, some cooler boxes and sporting paraphernalia. The closing scene depicts the cricket squad delighted to see their fans, and joining them for a braai.

The voice over says, inter alia, “No matter where they are, we’ll always be behind our boys.” 

The words “Enjoy Responsibly. Not for Sale to Persons Under the Age of 18” appear in large font at the bottom of the screen throughout the commercial.

COMPLAINT

In essence, the complainant submitted that the commercial establishes an endorsement from the Proteas which conveys that alcohol is good. Given the inherent dangers of alcohol use, this is inappropriate. It added that the warning “Not for Sale to Persons Under the Age of 18” as displayed on all alcohol advertising did not serve as a deterrent but rather created the desire to want to be 18 in order to consume alcohol. 

It requested that the commercial be withdrawn, that the respondent formally apologises and that it publish radio and television advertising where the cricket players warn people about the dangers of alcohol use.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

• Section I, Clause 1.2 - Responsibility to the consumer

• Appendix B - Liquor Advertising

• Procedural Guide, Clause 14 - Sanctions

RESPONSE

The respondent submitted that it has not used the country’s role models to endorse the use or abuse of alcohol. Castle Lager has a long standing relationship with the Proteas dating back to 1992. It also pointed out that no player handles, attempts to handle or speaks a word about the Castle Lager brand. They are simply overjoyed to see their fans making the journey to India to show their support for the team.

Castle Lager is presented as a South African icon that rallies and unites the nation behind our national teams. The commercial underpins Castle Lagers sponsorship of the Proteas and continues to communicate a positive message of unification and nation building. Castle Lager is a sponsor of South Africa’s national football team and rugby team as well as the test and event sponsor of the Proteas.

It ensures that all its advertisements are directed at people over the age of 18. The commercial under consideration involves a team of enthusiastic adults undertaking a unique task. It is clear that teenagers and underage people do not constitute the target audience. All advertising carries the warning message in accordance with the Code of the Advertising Practice.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

It is firstly noted that the complaint relates to alcohol in general, which the complainant regards as a social evil.

The ASA is an independent body established to objectively consider the actual content of specific advertising only. General issues relating to social problems such as excessive alcohol abuse cannot be addressed through the ASA. Currently alcohol is a legal product that may be advertised subject to certain laws, as well as general principles of the Code.

Clause 1.2 of Section I states that advertising should be prepared with a sense of responsibility to the consumer.

In addition, the provisions of Appendix B of the Code deal specifically with the requirements for alcohol advertising in all media. This appendix was drafted and implemented by the Industry Association for Responsible Alcohol Use (the ARA) in addition to all regulatory requirements that already exist in South Africa.

It is therefore apparent that the commercial can only be regarded as “irresponsible” if it contravenes Appendix B by, for example encourages excessive or risky drinking, presenting abstinence in a negative light or implying that alcohol consumption is essential for business or social success or acceptance.

In performing its duties the Directorate is tasked with determining the reaction of the hypothetical reasonable person to the advertising complained of. This fictional, reasonable person is the normal balanced right-thinking person who is neither hypercritical nor over sensitive. (See for example, Blue Train / I Crowhurst / 9209 ( 28 March 2008). 

The complainant submitted that the commercial is irresponsible as it uses the country’s role models to endorse alcohol.

The question before the Directorate is therefore whether or not people would be encouraged to abuse alcohol as a result of viewing the commercial.

The Directorate is aware that Castle Lager is one of the sponsors of the Proteas and is entitled to feature members of the squad in its advertising. The official Protea kit also bears the Castle Lager logo.

The commercial is set against the impending cricket world cup scheduled to take place in India. The commercial tells the story of five friends who embark on a journey to support the Proteas. They are shown transporting a large wooden crate throughout India using a camel, rickshaw, taxi and boat. The final scene shows the friends gathered outside the Proteas hotel with the crate. The crate contains a braai stand, braai meat, beer and vuvuzelas. The Proteas are surprised to see their fans and join them outside for a braai, as do most of the bystanders on the street.

In Black Label Beer / Monthe / 3674 (25 July 2006), the Directorate considered a complaint against a billboard that depicted an oversized can of beer. The complainant submitted that the advertisement was irresponsible as it would encourage people to drink. The Directorate acknowledged that overindulgence in terms of alcohol was a social problem in South Africa but dismissed the complaint as there was nothing in the billboard to suggest that beer should be consumed irresponsibly. This approach and decision was upheld as accurate on two subsequent appeals.

A similar principle can be applied to the matter under consideration.

The purpose of the commercial is to inform viewers that Castle Lager is a proud sponsor of the South African cricket squad. This is emphasised by the voice over which says, inter alia, “No matter where they are, we’ll always be behind our boys. It all comes together with a Castle.” Even the backing music used emphasises that message by using the chorus “… I wanna be with you everywhere …”.

At no point in the commercial are any of the players in the squad shown holding a beer bottle or drinking the beer. Nothing in the commercial suggests that beer should be consumed irresponsibly or that drinking alcohol is beneficial.

The complainant also submitted that the warning messages displayed on the commercial created a desire to be eighteen and did not advise on the dangers of alcohol.

In terms of the Code of Advertising Practice, it is a mandatory requirement that all alcohol beverage advertisements will contain the statement “Not for sale to persons under the age of 18”. The Code also specifies the size and colouring to make sure that the warning cannot possibly be overlooked.

The Directorate notes that the above statement is featured throughout the entire duration of the commercial in line with the relevant requirements.

It is a well known fact that alcohol is not for sale to persons under this age, and the Directorate sees no reason why any reasonable young person would interpret this mandatory warning in the manner that the complainant has.

For all the reasons above, the commercial is not found to be in breach of Appendix B or of Clause 1.2 of Section I of the Code.

This aspect of the complaint is therefore dismissed.

Sanctions

Clause 14 of the Procedural Guide sets out the sanctions that the Directorate, at its discretion, is entitled to impose on advertising found to contravene the Code.

These sanctions range from a mere withdrawal of the advertising, which is often the sanction imposed by the Directorate, to publishing adverse publicity statements, disclosing the name of the defaulting party. The latter is generally reserved for matters where the advertiser has flagrantly and callously disregarded the spirit and letter of the Code in a manner that is likely to bring advertising into disrepute.

The complainant requested a formal apology and retraction of the commercial as well as additional advertising to warn of the dangers of alcohol abuse.

The Directorate is satisfied that the audience would not perceive the commercial as suggesting or encouraging irresponsible, underage, or excessive drinking.

The Directorate therefore does not deem it necessary to impose sanctions in the manner suggested by the complainant at this time. 

The request for sanctions is therefore dismissed

Antagolin Insulin Resistance Formula / A Dormer / 16260

Ruling of the : ASA Directorate 

In the matter between: 

Mrs Alvida Dormer Complainant(s)/Appellant(s) 

Medical Nutritional Institute (Pty) Ltd Respondent 

09 Feb 2011

Mrs Dormer lodged a consumer complaint against the packaging for the respondent’s AntaGolin TM Insulin Resistance Formula.

One of the side panels contain the heading “Indications” beneath which the following claims appear:

• “For the treatment of insulin resistance

• For weight loss purposes

• For improved type 2 diabetic control”.

COMPLAINT

In essence, the complainant went to great lengths to quote statements contained in the package insert for the product insofar as the ingredients are concerned. She also identified a host of clauses from the Code which she believed are relevant and apparently contravened.

Finally, the complainant requested the “… complete recall of all these so called Herbal Slimming/ Appetite Suppressants to make the necessary Packaging, Point-of-Sale, Above-the-Line Advertising, Direct Marketing corrections currently in the market place. To be clearly marked as Herbal Supplements / Amino Acids ONLY, without any reference made to weight loss claims nor in Pharmacological Action whatsoever … to avoid any further exploitation, harm or damage to the consumers and market alike”.

The complainant contended that the above listed claims are “misleading empty false promises”.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

The complainant identified the following clauses of the Code as relevant:

Section II, Clause 2 – Honesty

Section II, Clause 4.2.1 – Misleading claims

Section II, Clause 4.2.2 – Puffery

Section II, Clause 4.2.4 – Expert opinion

Section II, Clause 4.2.5 – Statistics and scientific information

Appendix A, Clause 3.1.3 – Scope

Appendix A, Clause 4 – Conformity with legislation

Appendix A, Clause 8.1 – Diseases and conditions to which reference may not be made

Appendix E, Clause 2.1.6 – Obesity

Appendix E, Clause 2.2.2 – Diet plans

Appendix F, Clause 1 – Obesity or overmass

RESPONSE

Michalsons Attorneys, on behalf of the respondent addressed the merits of the matter, and submitted a number of published articles detailing studies done on some of the ingredients contained in the product as well as studies done on the product itself. It also submitted its “MBR 20.8” form, which is an acknowledgement of receipt from the Medicines Control Council for the respondent’s application for submissions in terms of the Call Up Notice R204; Government Notice No 23128 as published on 22 February 2002.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

At the outset, it must be noted that medicinal products cannot be treated as an ordinary general commodity. They have the potential for harmful as well as beneficial effects and can cause serious problems if not used safely. For this reason, there are specific regulations that strictly control the advertising and promotion of medicinal products, and are not administered by the ASA.

With any complaint before it, the Directorate can only consider the grounds raised by the complainant. However, in instances where the complaint is so vague as to hamper a clear and objective consideration, it is improper for the Directorate to rule on the matter.

In Procydin “Killing you Sweetly” / HPA / 8868 (7 December 2007), it was held that, “[a]lthough the Directorate attempts to investigate any compliant where the grounds for objecting are obvious, it cannot investigate a complaint that does not clearly set out a basis for the objection, as this could prejudice either party. Therefore, if the complaint is so vague as to prevent the respondent from properly addressing it, it would be in adequate to investigate and rule on the matter”.

Other than quoting a number of clauses from the Code (some of which arguably do not even apply), the complainant has not identified any grounds for her objection. She merely quotes the respondent’s claims, and to a large extent the contents of the respondent’s packaging insert, and then alleges that the claims are “misleading empty false promises”.

In the absence of any clarity, the Directorate cannot logically consider this complaint without prejudicing the parties concerned.

For the above reasons, and in line with the approach followed in Procydin “Killing you Sweetly” / HPA / 8868 (7 December 2007), the Directorate is not able to rule on the matter based on the complaint currently at hand. 

Simply Slim / HA Steinman / 15605

Ruling of the : ASA Directorate 

In the matter between: 

Dr Harris Steinman Complainant(s)/Appellant(s) 

Simply Slim (Pty) ltd Respondent 

09 Feb 2011

BACKGROUND

In Simply Slim / H A Steinman / 15605 (6 December 2010) the Directorate held, inter alia, that the respondent’s weight loss claims were unsubstantiated and in breach of Clause 4.1 of Section II of the Code. By the same reasoning the name “Simply Slim”, implying weight loss, was held to be unsubstantiated and in breach of Clause 4.1 of Section II of the Code.

The advertising ruled against appeared on www.simplyslim.co.za.

The respondent was instructed to withdraw the relevant claims within the deadlines stipulated in Clause 15.3 of the Procedural Guide and not use the claims again in future until new substantiation had been submitted, evaluated and a new ruling made.

The respondent’s attention was also drawn to the provisions of Clause 2.3.1 of Appendix E, Appendix F, and also its own undertaking to remove certain claims in the matter Simply Slim / H A Steinman /14940 (10 February 2010)

SUBSEQUENT TO THE RULING

In email correspondence dated 17 and 18 January 2011, the complainant submitted, in essence, that the respondent is in breach of the previous ruling.

The complainant argued that the name “Simply Slim” has been ruled against, yet is still being used. In addition, “Simplifying Slimming Naturally” makes claims of weight loss which Simply Slim could not substantiate.

The complainant added that at the respondent’s website http://www.simplyslim.co.za/subpages/simply_slim.aspx the claims, “Simply Slim slimming capsules offer a solution to fighting obesity. Simply Slim has proved effective amongst people with a body mass index in excess of 30 i.e. obese people” were unsubstantiated claims and in breach of the previous ruling.

It was further added that the claims “Let Simply Slim slimming capsules be your first step in starting your Wellness Journey...” and “You have nothing to lose except weight” implies Simply slim contributes to weight loss which is still unsubstantiated.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the breach allegation the Directorate considered Clause 15 of the Procedural Guide (Enforcement of rulings) as relevant.

RESPONSE

Stefan Vos Marketing Regulations Advisors, on behalf of the respondent, denied the entire breach allegation save for the following two claims, which it undertook to remove immediately on the basis that they unintentionally still communicated weight loss abilities:

“Simply Slim slimming capsules offer a solution to fight obesity. Simply Slim has proven effective amongst people with a body mass index of 30 i.e. obese people”.

“Let Simply Slim slimming capsules be your first in starting your wellness Journey”.

It submitted, inter alia, that while the previous ruling related to the Simply Slim slimming product, the website in question relates to the Simply Slim wellness product range, of which, the slimming product previously considered by the ASA is but one product.

The claim “Simplifying Slimming Naturally” relates to the wellness product range as a whole, and not to any specific product. As the Directorate previously only considered the efficacy of the slimming product, this claim, being a product range claim as opposed to a product specific claim, cannot be considered as a breach of the earlier ruling.

Likewise, the claim “revolutionary Simply Slim capsules” does not relate to the efficacy of the slimming product per se. This claim merely communicate that the product is revolutionary and this statement has not previously been subjected to any scrutiny and cannot be considered as a breach of the earlier ruling.

The respondent argued, inter alia, that the ASA Directorate held that the name Simply Slim, in relation to the slimming product, implied that the slimming product was efficacious in weight loss, which was unsubstantiated. Such ruling does not extend beyond the scope of the slimming product considered, and certainly does not prohibit the use of the name Simply Slim within the wellness product range. Accordingly, the reference to a “Simply Slim wellness product range” has not been the subject of the previous Directorate ruling, either as a descriptor or as relating to the range of products. It can therefore not be regarded as a breach of the existing ruling.

Finally, the respondent submitted, inter alia, that the phrase, “You have nothing to lose except weight”, it is an invitation to try the slimming product and is merely coining the often used phraseology, “come on, try it / do it, what do you have to lose”. Such invitation to use the product does not constitute an efficacy claim, but puffery. There is no promise of weight loss.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation as submitted by the complainant. 

Clause 15.5 of the Procedural Guide states, “Offending advertising is to be withdrawn from every medium in which it appears, notwithstanding that the complaint did not specifically refer to that particular medium”. The relevant deadlines for withdrawal are stipulated in Clause 15.3 of the Procedural Guide.

In addition, Clause 3.6 of Section II specifies that “When objections in respect of advertisements that were amended resulting from an ASA ruling are received, both the original and amended version will be taken into consideration”.

The Directorate therefore has a duty to determine whether the likely take-out of any amended advertising is still similar to the likely take-out of the original advertising ruled against, and if so, uphold the breach allegation. In this instance, the Directorate also notes that there has been more than one ruling made in relation to the respondent’s advertising.

In Simply Slim / B Friis / 14445 (18 December 2009) the Directorate ruled that the respondent’s advertising had to be withdrawn because it was in contravention of Clause 2.3.1 of Appendix E. This was largely based on the fact that the respondent’s claims “Do I need to exercise or go into an expensive diet?” and “No not at all. We are the only company in the world that does not require an adjacent exercise or a diet programme” clearly contradicted the requirement for a clear and prominent statement that the product is only effective when used in conjunction with, or as part of a kilojoule controlled and balanced diet.

In Simply Slim / H A Steinman /14940 (10 February 2010), the Directorate accepted the respondent’s voluntary undertaking to unequivocally withdraw advertising carrying the following claims:

“Simply Slim – Simplifying Slimming Naturally”

“Now you can lose weight and look your best in that dress, or drop a jean size or two!”

“Well, finally there is a product that can help you manage your busy life and lose weight NATURALLY!”

“Simply Slim is a 100% natural herbal product which contains no chemicals and is non-addictive. The wonder ingredient includes Bitter Orange, L-Carnitine, Indian Lotus and Cassia Seed”

“Voted No. 1 Slimming capsule in the world”

“All you need to do is take one capsule daily and the rest will happen automatically”.

“Simply Slim is specifically formulated to help overweight NON-active people lose weight and detoxify their system with no known harmful side-effects”.

Finally, in Simply Slim / H A Steinman / 15605 (6 December 2010), the Directorate held that the respondent’s efficacy claims were unsubstantiated and had to be withdrawn. the Directorate also specifically pointed out that “By the same reasoning the name ‘Simply Slim’, implying weight loss, is currently unsubstantiated and in breach of Clause 4.1 of Section II of the Code”.

The respondent appears to take a two-legged approach to arguing the breach allegation. In essence, it is arguing that the previous ruling only applied to its Simply Slim slimming product, whereas the claims currently at issue are made for the entire product range, of which the slimming product is but one product. The other half of the argument appears to be that most of the wording objected to now is not verbatim the same as that previously ruled against.

The Directorate, however, rejects these arguments as it is clear that the overall takeout of the current advertising is substantially similar to that previously ruled on.

It should be noted that the Directorate ruling of 10 February 2010 accepted the respondent’s voluntary undertaking to withdraw, inter alia, the claim “Simply Slim – Simplifying Slimming Naturally”. In terms of this ruling the respondent was already bound by its own undertaking not to use this claim.

Similarly, the ruling dated 6 December 2010 specifically pointed out that the name Simply Slim implied weight loss, which was unsubstantiated. The fact that this name is now used to describe an entire range of products is immaterial for the purpose of this ruling, as the product range still includes the respondent’s weight loss product, which to date, has not been substantiated as effective. This is also relevant because many of the respondent’s additional products are also ultimately aimed at facilitating weight loss.

The implications of the 6 December 2010 ruling are straight forward; the name “Simply Slim”, incorporating the word “Slim”, which implies weight loss, has not been substantiated and cannot be used.

The respondent also conceded that the amended claims “Simply Slim slimming capsules offer a solution to fighting obesity. Simply Slim has proved effective amongst people with a body mass index in excess of 30 i.e. obese people”, and “Let Simply Slim slimming capsules be your first step in starting your Wellness Journey” (which at the time of ruling still appeared on the respondent’s website) communicated a weight loss message.

Finally, it is worth noting that the reference to “revolutionary Simply Slim capsules” appears in a weight loss context. The respondent’s home page contains the following copy:

GET INTO SHAPE THIS SUMMER, SIMPLY EFFORTLESSLY...

Summer is almost here. And if you’re stressing about shedding those extra kilos that you’ve added through eating all those great winter comfort foods, we have the total solution for you ... The Simply Slim wellness product range is your answer to getting into shape for summer. We have complemented our revolutionary Simply Slim capsules with three innovative products, all designed to help you on your wellness journey ... all scientifically formulated to ensure that your body gets all the nutrition it needs, whilst you embark on your wellness and weight loss journey. You’ll be amazed at how Simply you can slim down, whilst feeling great”.

Similarly, the statement “You have nothing to lose except the weight!” appears under the section dealing specifically with the respondent’s weight loss product, or “Simply Slim slimming capsules”. Here too the repeated references to “obesity”, “eating habits”, “controlling the weight” and “achieve your ideal weight” create an overall takeout that this product, and / or product range will result in weight loss, which has not been substantiated. This section even contains the claim “To achieve your ideal weight use Simply Slim in conjunction with ...”. The Directorate does not agree that the claim “You have nothing to lose except the weight!”, used in this context, is mere puffery.

Given the above, it is clear that the respondent, besides still using some of the claims previously ruled against, is still making unsubstantiated weight loss claims in breach of the previous ruling. The respondent is therefore in breach of Clause 15 of the Procedural Guide.

In light of this, the Directorate affords the complainant 10 working days to comment on whether or not sanctions in terms of Clause 14 of the Procedural Guide are appropriate, and if so, which sanctions. After this time, the respondent will be afforded equal opportunity to address the Directorate on this issue. The ASA will then consider the matter of sanctions in accordance with Clause 14.6 of the Procedural Guide.

The breach allegation is upheld. 
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